Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



I 



311? 



'J^j 



v> 1 ; 



^ f^ "^ryaj^ 



rr H E 



(Slueenslanb Xaw journal 




?OiY 



CASES DECIDED 

FROM 15th march, to 1st NOVEMBER, 1901. 



Edited by A. DOUGLAS GRAHAlV^j B.A., 

SOLICITOE OF THE SUPBEME COUET OF QUEENSLAND. 



VOLUME XI. 






PRINTED FOR THE QUEENSLAND LAW JOURNAL LIMITED BY 
POWELL & CO., PRINTERS, LTD., BRISBANE. 

1902, 



L28135 

MAR 1 4 19^7 









• • • 



• • • 



TABLE OF CASES REPORTED. 



PAGE 

Australian Gold Becovert Co. v. Day Dawn 
P.O. G.M. Co. Ltd 125 

Beckhann, K. v. . . . . . . . . 1 

Brabyord V, Municipality of Brisbane . . 44 

Bbow\' v. Whitty, In re Brown . . . . 133 

CoKBOY V. Knox 112 

Crowe v. Wehl * 60 

CUTHBERT, TrEACY V 47 

Day Dawn Block and Wyndham O.M. Co., 
Ltd. v. Plant 18, 53 

Day Dawn P.C. G.M. Co., Ltd, Australian 
Gold Becovery Co. v. . . ... . . 125 

Donaldson v. Hemmant . . . . . . 35 

Fitzoerald, Kelly v., Ex parte Fitzgerald 9 

Forbes, Ex parte, R. r. Queensland Medi- 
cal Board . . . . . . . . . . 8 

Gilbert. Romberg v. . . . . . . . . 96 

Hemmant, Donaldson v . . . . . . 35 

Justices op Brisbane, R. «., Ex parte The 

Treasurer of Queensland . . . . 77 

Justices of South Brisbane, R. v.. Ex 
parte Zagami . . . . . . . . 81 

Kelly v. Fitzgerald, Ex parte Fitzgerald 9 

Kenyon v. Watson . . . . . . . . 103 

Knox, CoNROY r. 11*2 

Law Debenture Corporation v. McCowan . . 34 

Lenehan, Overland v. . . . . . . 59 

Licensing Justices op Rockhampton, R. v., 

Ex parte Skinner 12 

Lowe, Taylor t;. . . . . . . . . 90 

Macdonald, B. v. , Ex parte Strutt . . 85 

Municipality of Brisbane, Bbadford v. . . 44 

McArthur, Sam Long v. . . . . lo, 136 

McCowAN, Law Debenture Corporation v. 34 

McIntyre, New Zealand and Australun 
Land, Etc. , Company v. . . 3, 68 

New Zealand and Australian Land, Etc. , 
Company v, McIntyre . . . . 3, 68 



PAGE 

Oyerland V, Lenehan . . . . . . 59 

Plant, Day Dawn Block and Wyndham G.M. 
Co., Ltd. 1? 18.53 

Friday, R. v.. Ex parte Friday .. .. 26 

Queensland Medical Board, R. v. , Ex parte 

Forbes » 8 

R. V. Beckmann 1 

R. V. Justices of Brisbane, Ex parte The 

Treasurer of Queensland . . . . 77 
R. V, Jubticks of South Brisbane, Ex parte 

ZagamI 81 

R. V. Licensing Justices of Rockhahpton, 

Ex parte Skinner . . . . . . 12 

R. V. MACDONAiiD Ex parte Strutt . . . . 85 

R. V. Friday, Ex parte Friday . . . . 26 

R. r. Queensland Medical Board, Ex parte 

Jb ORBES .. .. .. .. .. o 

R. V. Whiiehouse 141 

Romberg v. Gilbert . . . . . . . . 96 

Ross V. Ross . . . . . . . . . . 28 

Sam Long V. McArthur .. .. 15, 136 

Skinner, Ex parte, R. v. Licensing Justices 

OF Rockhampton . . . . . . . . 12 

Strutt, Ex parte^ R. v. Macdonald ... 85 

Taylor V. Lowe .. ... .. ..90 

Treasurer of Queensland, Ex parte, R. v. 

Justices of Brisbane 77 

Treacy v. Cuthbert . . . . . . . . 47 

W (A Lunatic), In re 108 

Wagner, Inre ., . . . . . . . . 57 

Watson, Kenyon i'. . . . . . . . . 103 

Wehl, Crowe v, . . . . . . . . 50 

Whitehouse, R. v. .. .. .. ..141 

Whitty, Brown v. , In re Brown . . . . 133 

Zagami, Ex parte, R. v. Justices of South 
Brisbane . . . . . . . . . 81 



BRISBANE : 

POWELL AND CO., PRINTERS, LIMITED, 

ADELAIDE STREET. 



INDEX TO VOLUME XL 



ACCOUNTS 

Par ing. 
See Probate and Administration. 

ADMINISTRATION ACTION. 
See Practice. 

ADVERTISEMENT. 

For grant of probate or letters of ad- 
ministration. 

See Probate and Administration. 

AGREEMENT. 

See Contract. 

APPEAL. 

As to costs. 
See Costs. 

ASSAULT. 

See Criminal Law. 

ATTACHMENT OF DEBTS. 

Garnishee proceedings — Attachment of moneys 
in Government Savings Bank — Small Debts Court 
Act Amendment Act of 1894 (54 Vic., No. 10) ss. 
6 et seq. — Garnishee proceedings do not lie to 
attach moneys in the hands of an officer 
representing the Sovereign. Where justices 
attached money lying to the credit of a judgment 
debtor in the Government Savings Bank, a 
prohibition was granted to restrain further pro- 
ceedings on their order. 

R. 17. Justices of Brisbane, Ex parte The 
Tbeasuber of Queensland . . . . 77 

ATTORNEY-GENERAL. 

Discretion of, as to acting as relator in 
action. 

See Practice. 

Bradford v. Municipality of Brisbane . 
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BOUNDARIES. 






See Real Property. 
Overland v, Lenehan 
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BRITISH SUBJECT. 

Extradition of. 
See ExtraditionI 

BREACH OF PROMISE. 

Action for damages for breach of promise of 
marriage — Notice of defence not fUed — The Dis- 
trict Courts Act of 1891 {56 Vic, No. 33), s. 110. 
— In an action for breach of promise of marriage 
where notice of defence has not been filed, judg- 
ment may be entered for the plaintiff, under s. 
110 of 55 Vic, No. 23, for the amount claimed, 
without evidence being called to prove the 
damage sustained. 

Anon 18(N.C.) 

CAPIAS AD SATISFACIENDUM, 
See Foreign Judgment. 

CERTIFICATE OF TITLE. 
See Real Property. 

CERTIORARI. 

Tribunal improperly constituted. — Certiorari 
lies where the tribunal has been improperly 
constituted, so that it has no jurisdiction. 

K. V. Licensino Justices of Rockhahpton, 
Ex parte QKunxETi 12 

CHARITABLE GIFT. 

See Will. 

COMPANY. 

Costs — Petition to wind up — Taxation 
of costs of petition. 
See Costs — Taxation, 

Company — Mortgage of shares — Subsequent 
mortgage of dividends — Rights of first and second 
mortgagees — Stamp dtUie-i — Action on unstamped 
document — The latamp Duties Act Amendment Act 
0^1890 (54 Fie, ho. 28), s. 19— The Stamp Act 
0/1894(58 Vic, No. 8), s. 66.- In 1891 plain- 
tiffs' testator advanced money to H. upon the 
security of the deposit of scrip in a dividend-pay- 
ing joint stock company, accompanied by a 
memoranda of deposit undertaking to execute all 
documents and transfers necessary to give effect 
to the lien. Blank transfers were endorsed upon 
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the scrip by the vendor. The debtor for some 
time paid interest on the loan, and with the con- 
sent of the plaintiffs, received the dividends, 
which were regularly paid by the company in 
June and December of each year. Subsequently, 
in 1899, H. obtained an advance of £50 from the 
defendant, and gave him as security an order to 
receive the dividend to be declared in June and 
December, 1900. which order the defendant in 
the same year forwarded to the company. In 
April, 1900, H. became a liquidating debtor, and 
the plaintiffs agreed with his trustee to buy the 
shares forming his security at the then market 
price, which exceeded their debt by £30. They 
then filled in their names as the transferees and 
presented the transfers to the company for regis- 
tration, who, however, in view of the 'order given 
to the defendant by H., declined to register the 
plaintiffs as the proprietors of the shares. The 
plaintiffs thereupon brought an action against 
the defendant claiming a declaration that they 
were entitled to receive the dividends for June 
and December, 1900. Held, that the plaintiffs 
were, upon H's. default, entitled either to bring 
an action for foreclosure, or to realise their 
security by sale, and that in the first alternative 
they themselves, and in the second their 
purchaser, would have been entitled to receive 
the dividends ; that their position was not 
prejudiced by their agreement with H.'s trustee 
for the purchase of the shares, and that they were 
entitled to a declaration of their right to receive 
the dividends. The memoranda of deposit 
relied upon by the plaintiff had not been stamped 
at the date of the institution of the action. Held^ 
that the action was not an action to enforce pay- 
ment of an amount secured by a mortgage, and 
that therefore s. 19 of TA? Stamp Dvties Act 
Amendment Act of 1890, and s. 66 of The Stamp 
A ct of 1894 did not operate to prevent the bring- 
ing of an action before the payment of the duty 
upon the memoranda of deposit. 



Ken YON V. Watson 
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CONTEMPT OF COUET. 

Discharge of person committed— Payment of — 
Insolvency, — Where, on an application for the 
release of a person for contempt, it appeared 
that the appellant had been thirteen weeks in 
gaol, and had become insolvent, but had not paid 
the costs of the motion for his committal, 
Griffith C.J. refused to make an order for his 
discharge. Senlble, that the payment of the 
costs of a motion to commit is not an absolute 
condition precedent to the discharge of the 
person committed. 

Ex parte Nicholls, Bboadhubst v, Nicholls, 

39 (N.C.) 

CONTRACT. 

For sale of goods by sample. 
See Sale op Goods. 

Contract — Illegality — Agreement to agist stock 
on forfeited Crown Lands — The Land Act, 1897 
(61 Vic., ^o. 25), ss. 55, 236, 236.— Defendant 
entered into an agreement with the plaintiff for 
the agistment at a fixed price of certain stock 
upon lands in the occupation of the plaintiff. 
In an action to recover money due under the 
agreement the defendant raised the defence that 
the contract was illegal, inasmuch as the lands 



upon which the stock were agisted were Crown 
lands which had been forfeited for non-payment 
of rent before the date of the agreement for 
agistment. Held^ that the mere unauthorised 
occupation of Crown lands was not such an 
unlawful act as would render illegal agreements 
made with the occupier with respect to such 
lands. 
Cbowb 17. Wbhl 60 

Vendor and purchaser — Sale by auction — 
Lithographic sale plan erroneous as to land sold — 
Rectification — Mistake — Compensation clause — 
Knowledge of the purchaser — Statute of Limita- 
tions. — The plaintiff bought at auction from the 
defendant certain allotments of land, which, 
before the sale, had been marked on the ground 
with corner pegs bearing the numbers of the lots 
and showing the position of the roads as laid 
out. The plaintiff after the sale inspected the 
lots which he had bought, and was quite satis- 
fied. The sale note described the land as " the 
land described in plan of subdivision of, etc. , as 
allotments so and so." The conditions of sale 
contained a provision for compensation for errors 
in description or particulars. It appeared that 
the plan alleged to be that referred to in the sale 
note did not accurately delineate the allotments 
as marked on the ground by the pegs. Nine 
years after the sale, and before transfer, the 
plaintiff brought an action against the defend- 
ant, alleging that the position of the pegs had 
been fraudulently altered by the defendant from 
their original position, which, he contended, 
corresponded with the plan ; but this was nega- 
tived by the jury. He then claimed to be en- 
titled to rescission or damages, on the ground 
that the land which the defendant was willing to 
transfer to him, being the land marked by the 
pegs, did not correspond with the plan. Held^ 
that the subject matter of the contract was the 
land marked on the ground by the pegs at the 
time of the sale, and that the plaintiff's remedy, 
if any, was for compensation under the con- 
ditions of sale. But held^ that this claim was 
barred by the Statute of Limitations. 



Donaldson v. Hemmant 
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Statute of Frauds — Parol contract — Agree- 
ment to acquire mining claim as trustee 
for acquirer and others — Statute of Frauds 
and Limitations of 1867 (31 Vic, No. 22), 
s. A— Statute of Frauds (29 Car, II., c. 3), s, 
7. — The evidence in an action in the Warden's 
Court for a declaration that the defendant was 
trustee for the plaintiff as to a two-fifteenths 
interest in a mining claim showed that the plain- 
tiff and defendant had verbally agreed that the 
plaintiff should reveal to the defendant the 
whereabouts of the claim in question, and that 
the defendant should immediately thereafter form 
a syndicate to work the same, and that the plain- 
tiff should receive for his services as such 
discoverer two-fifteenths shares in such syndicate ; 
that the plaintiff duly revealed the whereabouts 
of such claim, and that the syndicate was formed 
by the defendant who, however, refused to 
recognise the plaintiff's claim to two shares in 
such syndicate. Held, that the action was not 
an action upon a contract or sale of lands, or an 
interest in lands, within the meaning of s. 5 of 
The StatuU of Frauds and Limitations of 1867, 
and that the agreement was not a declaration of 
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trust ¥dthin the meaniDg of s. 7 of the English 

Statute of Frauds (29 Car. c. 8), and was not 

therefore invalid, although not evidenced by 

writing. 

Taylor v, Lowe 90 

COSTS. 

Appeal from decUdon of justices as to costs. — 
No appeal lies to the District Court from the 
decision of iustices on a question of costs. 
B. V. Justices of South Bbisbane, Ex parte 
Zaqami .. .. •• ,. ., 81 

Contempt of court — Payment of costs 
of motion to commit before discharge of 
person committed. 

See Contempt op Coubt. 
BsoADHUBST V. NicHOLLs, Ex parte 

NiGHOIiLB 39 (N.C.) 

Costs of application to make abioiute an order 
nin^Costs not asked in order nisi^Costs against 
a public body. — Appellant obtained an -order nisi 
for a mandamus to compel the Queensland 
Medical Board to restore his name to their 
register of medical men for the State of Queens- 
land. The order nisi did not ask for costs. 
Counsel for the Medical Board appeared to con- 
sent to the order being made absolute, but to 
object to the payment of costs. Held, that the 
appellant, being unable to obtain his mandamus 
without appearing in Court, was entitled to 
recover his costs of such appearance, notwith- 
standing the failure of the order nisi to ask for 
costs. 

B. V. Queensland Medical Board, Ex parte 
Forbes . . 8 

Remitted action — Judgment for £10 — Costs — 
Discretion — Repeal of Statute by Rule of Court — 
Rule of Court retrospective — Order XCL, rr. 1 
and 2— The District Courts Act, 1891— (55 Vic, 
No. 33), s. 126— The Judicature Act (40 Vic, No. 
6) — An Act to amend the Judicature Act (62 Fie, 
No. 6), s. 3. — The Court has jurisdiction under 
0. XCI., r. 2, to allow a successful plaintiff his 
costs of the action irrespective of the amount 
received. This order impliedly repeals s. 126 of 
The DUtrict Courts Act, 1891 (65 Ftc, No. 33). 
and other sections inconsistent with that Order. 
"The Rules of the Supreme Court of 1900" re- 
lating to costs are retrospective. The Court in 
its discretion allowed a plaintiff in a remitted 
action, who was successful in recovering an 
amount of less than £30, but who was unsuccess- 
ful on some of the issues raised by the statement 
of claim, a sum sufficient to cover the costs of 
the issues on which he was successful, so far as 
such costs were incurred after the Bule giving 
the Court a discretion in the matter came into 
force. 
Long V. McArthur 136 

Divorce— Wife's costs— Plaintiff husband guilty 
of adultery — Liability of guilty co-defendant to 
pay costs to guilty husband.— k co-defendant 
against r whom a verdict of adultery has been 
found is primarily liable for a plaintiff husbands 
costs, and will not be relieved from payment of 
them merely because the husband has been 
found guilty of adultery with another woman 
Bremmer v. Bremmer <fb Brett (3 Sw. & Tr. 378) 
followed. A defendant wife, even though she 
be found guilty of adultery is entitled, as against 



her husband, to her full costs so long as the 
defence is reasonably and properly conducted 
{Robertson v. Robertson, 6 P.D. 119), and the 
costs of unsuccessful counter charges will not be 
disallowed unless they are unreasonable and 
vexatious. The wife's costs so ordered to be paid 
by the husband are not to be receivable by him, 
when a guilty party, from the co-defendant. 

Ross V. Ross AND Symes 28 

Costs against justices — Costs not asked for in 
the rule nisi. — Costs will not be awarded against 
justices on the making of a rule absolute where 
they have not been asked for in the rule nisi. 

Ex parte Keyse 12 (N.C.) 

Qimshing order — Criminal prosecvtioti — Costs 
against person laying complaint. — On the return 
of an order nisi to quash a conviction for illegally 
using, costs were given against the person laying 
the complaint upon which the conviction was 
founded, notwithstanding an allegation that the 
prosecution was by the police and not by the 
complainant. 

Eellt v. FrrzoERALD, Ex parte Fitzgerald 9 

Security for costs. — Where a plaintiff has un- 
encumbered real property in this colony open to 
any process, he will not be required to give 
security for costs, although he is not resident 
within the colony. 

Nicholson v. Shaw 13 (N.C.) 

Small Debts Recovery — Costs — Power of jus- 
tices to award costs — Counterclaim ^The Small 
Debts Court Act of 1867 (31 Vic, No. 29), s. 9— 
The Small Debts Court Act of 1867 Am£ndment 
Act 0/1892 (66 Vic, No. 21). ss. 1, 2.— Costs in 
an action in a Small Debts Court are given by 
the statute, and not awarded by the justices, 
whose jurisdiction with respect to them is limited 
to depriving the successful party of costs in 
whole or in part. No power is given to justices 
under The Small Debts Court Act of 1867 and 
The Amendment Act of 1892 to award costs on a 
counterclaim. Where justices assumed to award 
costs in excess of the amount given by the 
statute, a prohibition was granted restraining 
further proceedings on their order as to the 
excess. 

R. V. The Justices of South Brisbane, Ex 
parte Zagami . . . . . . . . 81 

Taxation— Parties entitled to appear on taxation 
— Petition to wind up company— 0. XCI., r. 79. 
— On the hearing of a petition to wind up a com- 
pany in voluntary liquidation, an order was made 
for the payment out of the assets of the company 
of the costs of the petitioning creditor, of several 
creditors supporting the petition and of the volun- 
tary liquidator of the company, such costs to be 
taxed. The taxing officer directed that the taxa- 
tion of the costs of the creditors supporting the 
petition should be attended by the liquidator of 
the company only and not by the petitioning 
creditor, that the liquidator should also attend 
on the taxation of the petitioning creditor's costs, 
and that the attendance of no creditor was neces- 
sary on the taxation of the costs of the liquidator, 
although the petitioning creditor was given per- 
mission to attend thereon at his own expense. 

In re Imperial Bank, Deposit, &c. , Society 

6 (N.C.) 
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CREDITORS. 

Consent of to grant of probate to execu- 
tors vdthotU the jurisdiction. 

See Probate and Administration . 

In re Wagner 67 

CRIMINAL LAW. 

Address by prisoner — Right of Crown to cross- 
examine — Criminal Code, s. 619. — A prisoner, 
who was undefended, called no evidence, but in 
his address to the jury proceeded to state facts 
and deny others. Hetd^ that his remarks must 
be confined to summarising or commenting upon 
the evidence, otherwise counsel for the Grown 
would be entitled to cross-examine him. 



R. V, Whitehouse 
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Evidence — False pretences — Admissibility, — 
The prisoner was charged with obtaining goods 
by falsely pretending that having lost his 
portmanteau, containing clothing and other 
property, on the railway between Brisbane and 
Maryborough, the Commissioner for Railways 
for Queensland had authorised the prisoner to 
obtain on his credit such goods as the prisoner 
actually stood in need of. Held^ that the 
evidence of the Chief Clerk to the Commissioner, 
who had charge of the correspondence which 
passed between the prisoner's solicitors and the 
Commissioner relative to the alleged loss, was 
admissible to prove the falsity of the statement, 
and that it was not necessary to call the Com- 
missioner as a witness. 

R. V. Whitehouse 141 

Evidence— Criminal proceedings — Applicability 
of the Evidence and Discovery Act (31 Vic, No. 
13), to cnminal proceedings — Section 24 of The 
Evidence and Discovery Act of 1867 applies to 
criminal proceedings as well as to proceedings on 
the civil side of the Courts. 

R. V. Beckman 1 

Evidence — Right of prisoner to cross examine 
a witness for the Crown.— The Crown is not 
bound to tender for cross-examination a person 
who was a witness for the prosecution in the 
lower Court, where it is not intended to call him 
in the higher Court, but such person should be 
present in case the prisoner desires to call him 
for the defence. 

R. v. Hume 31 (N.C.) 

Unlawfully wounding — Assault — Criminal code 
(«. 675). — On an indictment for unlawfully 
wounding, a verdict may be returned against a 
prisoner for common assault (see R. v. Taylor, 
L.R. 1 C.C.R. 194). The Criminal Code has 
not altered the law in that respect. 

R. V. JocuMSEN 32 (N.C.) 

CROWN. 

Bight of, to cross-examine prisoner. 
See Criminal Law. 

lliffht of, to writ of prohibition. 
See Prohibition. 



CROWN LANDS. 

Forfeiture of — Agreement to agist stock 
on forfeited Crown lands. 
See Contract. 
Cbowe v. Wehl 50 

DECLARATION OF TRUST. 

See Contract — Statute of Frauds. 
Taylob V, Lowe 90 

DELIVERY. 

Of goods. 
See Sale op Goods. 

DISTRICT COURT. 

Appeal to, from, decision of justices as 

to costs. 

See Costs. 
R. V. Justices op South Brisbane, Ex parte 
Zagami . . . . . . . . . . 81 

Mittimus, costs of remitted action. 
See Costs. 

Practice — Damages for breach of 

promise — Evidence not necessary in 

proof of damage — 56 Vic, No, 88, s. 

110. 

See Breach of Promise. 
Anon 18 (N.C.) 

The District Courts Act, 1891 (55 Vic, No. 33), 
ss. 129, 130 — Mittimus — Effect of orders under ss. 
129, 130 remitting actions — Proceedings in action 
after trial — An action in the Supreme Court, in 
which the plaintiff claimed both in contract and 
in tort, the total amount claimed by the state- 
ment of claim exceeding £200, was remitted to 
the District Court at St. George by order of a 
judge. The order, as drawn up, required the 
plaintiff to give security for costs, and directed 
that, in default, the action should be remitted. 
It appeared that, on hearing the application in 
Char.bers, it was agreed that the plaintiff's claim 
was for less than £200. After the trial at St. 
George, a motion for judgment was adjourned by 
the District Court judge to Brisbane, where, 
after further argument, judgment was given, 
inter alia, that the defendant should pay certain 
costs to the plaintiff. On an appeal from this 
judgment, held (per Griffith C.J., Cooper, J., and 
Paul, A. J.), that it must be taken that the 
action was remitted under s. 129 ; that the effect 
of that action is that the action remains in the 
Supreme Court, and that all proceedings after 
trial must be taken in that Court ; that, there- 
fore, no judgment could be given by the District 
Court judge on the adjourned motion for judg- 
ment, and that the appeal should be struck out. 

Sam Long v. McAbthub 15 

DIVORCE. 

Finding of Court ^Verdict of Jury— Adoption 
by Judge — The Matrimonial Causes Jurisdiction 
Act of 1864 (28 Vic, No. 29), s. 26.— Under s. 26 
of The Matrimonial Causes Jurisdiction Act of 
f864, the decision of the question as to whether 
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the plaintiff has daring the marriage been guilty 
of adultery is one on which the Coart must give 
its own finding; but where the trial of the 
petition for divorce takes place before a judge 
and jury the conclusion of the jury on such a 
question of fact should, as a general rule, be 
adopted by the judge. On the verdict of a jury, 
which there was no reason to disregard, and 
which could only be interpreted to mean that the 
plaintiff had been guilty of adultery, a decree for 
the dissolution of marriage was refused. 

Boss V. Boss AND Stmeb 28 

DRAINAGE. 

Of mines. 
See Mining. 

ERBOR. 

In description of land in certificate of 
title. 
See Real Property. 

EVIDENCE. 

Affidavit to ground grant of letters of 
administration. 

See Probate and Administration. 
In r« HoDOKiNSON •• .. .. 19 (N.C.) 

Extradition proceed ings, in. 
See Extraeition. 

In criminal proceedings. 
See Criminal Law. 

On application for return of fugitive 
ojffender. 

See Fugitive Offenders. 

EXECUTION. 

On foreign judgment. 
See Foreign Judgment. 

EXTRADITION. 

See Fugitive Offenders. 

Extradition — Treaty with Netherlands — Treaty 
not tendered in evidence^ Judicial notice — Sur- 
render of a British subject — Extradition Act^ 
1870 (33 and 34 Vic, c. 62), a. 5 — Evidence and 
Discovery Act of 1867 (31 Vic , No. 13), s. 39- 
Tfu Evidence Act, 1898 (62 Ftc,, No. 15), s. 5.— 
By a treaty made in 1898 between her late 
Majesty and the Queen of the Netherlands, the 
contracting parties undertook to deliver up to 
each other reciprocally fugitive offenders accused 
of certain specified offences, but it was provided 
that either Government might, in its absolute 
discretion, refuse to surrender its own subjects to 
the other Government. The surrender was 
requested by the diplomatic agent for the 
Netherlands in Queensland of a* naturalised 
British subject on a charge of larceny or fraud as 
a bailee, one of the specified offences above 
referred to, of the commission of which he was 
alleged to have been guilty. The warrant 
granted by the Lieutenant-Governor of Queens- 
land for the prisoner's arrest was expressed to be 
issued in pursuance of the treaty made in 1898. 



The police magistrate committed the prisoner. 
The only treaty tendered in evidence was one 
made in 1874, which was admittedly superseded 
by that made in 1898. Depositions taken in 
Batavia, and which were before the magistrate, 
showed that the prisoner had been guilty of acts 
which would amount to larceny as a bailee if 
committed in England. Held^ on a motion to 
show cause why a habeas corpus should not issue, 
that the Court, being bound to take judicial 
notice of Acts of State, must regard the Order- 
in- Council which contained the treaty of 1898, 
and made the Extradition Acts apply in the ease 
of the Netherlands, though the same was not 
tendered in evidence before the magistrate. 
Held further, that there being sufficient evidence 
before the magistrate to justify, according to the 
law of England the committal for trial of the 
prisoner, had the crime of which he was accused 
been committed in England, he was lawfully in 
custody. Held also, that under this treaty it is 
for the Executive Government to determine 
whether a naturalised subject should be sur- 
rendered and not for the Court. SemblCi that s. 
5 of The Evidence Act, 1898 (62 Vic, No. 15), 
does not apply to orders of the Privy Council 
issued in accordance with s. 5 of The Extradition 
^ct, 1870. 

Bex v. Macdonald, Ex parte Stbutt . . 85 

FALSE PRETENCES. 
See Criminal Law. 

FENCING. 

Fencing Act of 1861 (25 f tc.. No. 12), s. 10— 
Fencing claim— Jurisdiction — Power oj Supreme 
Court to entertain claim. — Held, that s. 10 of The 
Fencing Act of 1861 confers concurrent and not 
exclusive jurisdiction upon justices, and that, 
consequently, the Supreme Court has jurisdiction 
to entertain claims for contribution based upon 
s. 3 of that Act and s. 3 of The Fencing Act of 
1861 Extension Act of 1897. 

New Zealand and Australian Land, drc. 

Company v. McIntybe ., . . . . 68 



FINDING OF JURY. 

In divorce action. 
See Divorce. 

FORECLOSURE. 

Application for order absolute. 
See Practice. 

FOREIGN JUDGMENT. 

Execution on — Capias ad satisfaciendum — 
Common Law Practice Act of 1867 (31 Ftc., No. 
17), ss. 20, 2,2—Comiiwn Law Process Act of 1867 
(31 Vic., No. 4), s. 66. — When a memorial of a 
judgment obtained in the Supreme Court of any 
one of the Australasian colonies has been filed in 
the office of the Supreme Court of Queensland, 
it becomes to all intents and purposes a record in 
this Court, and the plaintifif may have recourse 
to any remedy of which he might have availed 
himself if the judgment had been originally 
recovered here. A ca. sa, cannot be Issoed 
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merely upon the filing of a memorial of a foreign 
judgment, but an order must be first made for 
leave to issue execution 

Morrow v. Bellamt 11 (N.C.) 

FRAUD. 

See Real Property. 

FUGITIVE OFFENDER. 

Arrest of offender on charge of vagrancy — No 
evidence of offence charged — Admission of evidence 
before juatice as to comjnittal of qffence-- Applica- 
tion not made in good faith or in the interests of jus- 
tice — Trivial case — Fugitive Offenders Act, 1881 
(44 and 45 Pic, c. 69), ss. 14, 19. — Prisoner, a 
married woman, was arrested in Towns ville on a 
warrant issued by a magistrate in Victoria on a 
charge of vagrancy. On an application to the 
police magistrate under s. 14 of The Fugitive 
Offenders Act of 1881 to return the prisoner to 
Victoria, the mother of the prisoner gave evidence 
that the prisoner, being then of the age of 15 
years and unmarried, left the home of her parents 
in Melbourne without their consent and went to 
Sydney, where she married a man with whom she 
was proceeding, at the time of her arrest, to Japan, 
and that she had, on the advice of the Victorian 
Police Department, charged the daughter with 
vagrancy, and obtained the issue of the Victorian 
warrant. No evidence was given that the 
prisoner was without means of support. In reply, 
the evidence of the prisoner was tendered, but 
the magistrate refused to hear her evidence, and 
ordered her return to Victoria. On the return of 
a rule nid, under s. 19 of the Act, appealing from 
that order, Chubb J. held (1) — following In re 
Carlo Pedro (5 Q.L.J. 22) — that the magistrate 
was wrong in refusing to hear the accused ; and 
(2) that the application was not made in the 
interests of justice nor in good faith, within the 
meaning of s. 19 of the Act, and that the order 
must be set aside and the prisoner dischargec(. 

B. V. Priday, Ex parte Friday . . . . 26 

GARNISHEE. 

See Attachment of Debts. 

GOVERNMENT SAVINGS BANK. ■ 

Garnishee, proceedings against moneys 
in. 

See Attachment of Debts. 

ILLEGALITY OF CONTRACT. 
See Contract. 

INJUNCTION. 

Covenant by solicitor to employ another solicitor 
as his agent ^Specific performance by way of 
injunction refused. — Griffith C.J. refused to 
grant an interim injunction restraining a 
defendant solicitor from continuing an alleged 
breach of a covenant to employ the plaintiff, or 
a firm in which he was interested or concerned, 
or his town agent. Bainbridge v. Smith (41 
Ch.D. 462) foUowed. 

Anon 42 (N.C ) 



INSOLVENCY. 

Of person committed for contempt of 
Coiirt, 

See Contempt of Court. 

JUDICIAL NOTICE. 

Acts of State. 
See Extradition. 
B. V. Macdonafj), Ex parte Strutt . . 85 

JURISDICTION. 

Of Court to restrain abuse of its pro- 
cess. 

See Practice — Abuse of process of 

Court. 

Of Supreme Court to entertain claim 
for contribution under The Fencing 
Acts of 1861 and 1887. 
See Fencing. 
New Zealand and Australian Land, &c.. 

Coy. r. McIntyre 68 

JUSTICES. 

Costs against. 
See Costs. 

Disqualijication of Licensing Justice 
trustee-landlord of licensed house — 
Justice ratepayer and Municipal 
Councillor where Municipality pro- 
prietor of land on which hotel erected. 
See Licensing Acts. 
B. V. Licensing Justices of Bockhampton 12 

Power of to award costs. 

See Costs. 
K. V. Justices of South Brisrane, Ex parte 
Zaoami . . . . . . . . . . 81 

LICENSING ACTS. 

Disqualification of justice — Licensing justice 
trustee-landlord of licensing house — Disqualifica- 
tion of ratepayer and member of Municipal 
Council where Council proprietor of land on which 
hotel erected — The Licensing Act of 1886 (49 Ftc., 
No. 18), ss. 7 (b), 12S— The Justices Act of 1886 
(50 Ftc., No. 17), 8. 38. — A justice who is a 
trustee-landlord of a licensed house in a licensing 
district is disqualified from sitting on the Licen- 
sing Bench of that District, notwithstanding s. 
128 of The Licensing Act of 1885. 
B. V. Licensing Justices of Rockhampton, 

Ex parte Skinner 12 

LOCAL GOVERNMENT. 

Action to restrain expenditure of moneys 
by municipality — Action on relation 
of Attorney -General, 
See Practice. 

MALICIOUS PROSECUTION. 

Malice — Reasonable and probable cause. — In 
an action for malicious prosecution the jury 
negatived malice, but upon the facts ascertained 
by them the presiding judge found there was an 
absence of reasonable and probable cause for 
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taking the proceedings before the magistrate. 
Held, on appeal, that as the jury could, viewing 
the whole of the evidence, reasonably properly 
find for the defendant on the question of malice, 
the judgment for the defendant should not be 
disturbed. Held, also, that where there is an 
absence of reasonable and probable cause, the 
Court will not presume in every case of stealing 
that the complainant was actuated in laying the 
information by a desire to recover his property 
so as to bring the case within the dicta in 
WUliaTtis V. The Union Bank (6 Q.L.J. 99). 
WilliciTns V. The Union Bank (supra) discussed 
and disapproved. Hanson v. Waller (1901, 1 
Q.B. 390), and King v. Henderson (1898 A.O. 
720). discussed. 

Treact v. Cuthbebt 47 

MA.NDAMUS. 

Quashing order for— Defect in constitution of 
tribuTial. — On quashing an order on the ground 
of defect in the constitution of the tribunal, tho 
Court may grant a mandamus, or an order under 
8. 38 of The Justices Act of 1886, to enter adjour- 
ments and hear and determine the matter. 

R. V. Licensing Justices of Kockhampton, 
Ex parte Skinner . . . . . . 12 

MARSHALLING ASSETS. 

See MOBTGAGE. 

MINING. 

Drainage — Action to compel drainage of mine 
—Warden's Court— Mining on freehold lands — 
Royal mines —Right of freeholder to work Royal 
mine without consent of Crown — The Mining A ct 
0/ 1898 (62 Vic., No. 24), ss. 68. 63, 65, 121, 
12-2, 123, 129, 130.— Plaintiffs, theholdeis of two 
gold-mining leases from the Crown, connected 
their leases by a ^evel, in the working of which 
level they encroached upon the freehold lands of 
the defendants. The defendants, who were 
working an open Boyal mine upon their lands 
without lease or license from the Crown, in their 
mining operations broke into this level, which 
was thereafter used by both the plaintiffs and the 
defendants for the working of their mines. The 
defendants* mine was the superjacent, and the 
plaintiffs* mine the subjacent mine, and while 
the defendants continued to work their mine 
they kept the same free from water by use of a 
water-chamber and proper pumping appliances, 
but having, however, after due notice to the 
plaintiffs of their intentions, ceased to carry on 
operations in their mine, water therefrom flowed 
into plaintiffs' mine in the natural course of 
gravitation and percolation. Plaintiffs brought 
an action to compel the defendants to keep the 
water from their mine from flooding the plain- 
tiffs* mine, and on hearing of the action, con- 
tended that the defendants, being persons work- 
ing a Boyal mine without leave or license from 
the Crown, were wrong-doers, and were not en- 
titled to the protection of the common law rule 
in respect of the damage caused by the flow of 
water from their mine to that of the plaintiffs. 
Held (1) that the owner of land containing a 
Roysd mine is not prohibited from searching in 
such land for gold, or from appropriating such 
gold when found, subject only to the right of the 



Crown to prohibit his searching, or to claim 
such gold by virtue of the Boyal prerogative; 
and (2) that, in any event, the plaintiffs in this 
action had no power to question the legality of 
the defendants' action with regard to a Boyal 
mine. Decision of Chubb J. approved, on appeal, 
by Griffith C.J., Cooper, and Paul J J. 

Day Dawm Block and W^todham G. M. Coy. , 
Ltd. v. Plant 1 8, 53 

MISTAKE. 

See Contract. 

MITTIMUS. 

See District Courts. 

MORTGAGE. 

Sale of mortgage — Purchase of mort- 
gaged property by mortgagee exercising 
power of sale. 

See Real Property. 

CoNBOY V. Knox . . . . . . . . 112 

Of shares in a company. 
See Company. 



Eenyon v. Watson 



.. 103 



Mortgagees of separate funds — Marshalling. — 
In 1884, W., by a settlement, covenanted to pay 
to his stepdaughter, M. , £250 per annum for life. 
In 1890, M. borrowed moneys from an insurance 
society on the security of an assignment of the 
annuity and of a policy of £1500 on her own life 
effected with the society. In 1894, M. borrowed 
moneys from W. & Co. on the security of the 
annuity held by the insurance society, the policy 
for £1500, and a further policy in the same 
society for £1000. In 1897, M., by a letter, 
further charged the annuity with advances to be 
made to her by her brother and mother, and a 
considerable sum of money was advanced. by them 
on the faith of this charge. W. had in the 
meantime become a lunatic, and in 1899 the 
committees of his estate took from W. & Co., who 
were indebted to the lunatic's estate, an assign- 
ment of the security held by them from M. 
Later in 1899 M. died intestate. Prior to her 
death payment on account of the annuity had 
been suspended for some time, and the arrears 
amounted to a considerable sum. The insurance 
society satisfied their claim out of the £1500 
policy, and paid the balance thereof and the pro- 
ceeds of the £1000 policy to the committees of 
the lunatic, who, after satisfying their claim as 
the assignees of W. & Co. , and giving credit for 
the arrears of the annuity, had a balance in their 
hands which, however, was less than the amount 
in arrear. The trustees of the settlement, M.'s 
brother and mother (the third mortgagees of the 
annuity), and M.'s husband set up claims to the 
surplus. Held, that the third mortgagees were 
entitled to have the second mortgage discharged 
out of the policy moneys so far as they would 
extend, and to receive the fund representing the 
arrears to the extent of their charge in priority 
to the claim of the husband. 



In re W- 



"(A Lunatic) 
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NETHERLANDS. 

Extradition treaty with. 
See Extradition. 

PATENT. 

English patent — Qticensland patent — Inter- 
national arrangement — Invalidity of English 
patent — Effect on Queensland patent — The Patents 
Designs, and Trade Marks Act (46 and 47 Ftc., 
e. 57), «. 103 — The Patents ^ Designs, and Trade 
Marks Act, 1884 (48 Vic, No, 13). s. 80.— A 
patent granted under the international provisions 
of The Patents, Designs and Trade Marks Act, 
1884 (s. 80) stands or falls on its own merits, 
and its validity is not affected or impeached by 
reason of prior application or prior user outside 
Queensland before the date of the application for 
the patent in the country of its origin. The 
consideration governing the granting or refusal 
of a patent under s. 80 discussed. In re Carter^s 
Trade Mark (9 B.P.C. 401) discussed. 

The Australian Gold Becovebt Co., Ltd. 
V. Day Dawn P.C. Gold Mining Co., 
Ltd 125 

PRACTICE. 

Jurisdiction — Power of Supreme 
Court to entertain claim under the 
Fencing Acts of . 861 and 1897. 
See Fencing. 

New Zealand and Austbalian Land, &c,, 
Co. V. McInttbb 68 

Mittimus. 

See DiSTBicT Courts. 

Application to strike out writ and proceedings — 
XXII., rr. 27, 31, 32 — Abuse of pro- 
cess of Court, — Vexatious actio7i — Inherent 
jurisdiction — Fencing Acts, 1861-1897 — Claim 
for fencing — I'o an action in the Supreme 
Couit to recover the sum of £650, one-half cost 
of dividing fences, the defendant entered an 
appearance under protest to the jurisdiction. 
The plaintiff's statement of claim alleged a 
liability under The Fencing Acts, 1861-1897, and 
alleged in the alternative a claim for the same 
sum (a) as money paid for the defendant for the 
half cost of the fences at his request, and {b) 
upon an agreement to pay it. The defendant 
applied to stay all proceedings in the action on 
the ground that the Court had, under the Fencing 
Acts, no jurisdiction to hear the case, or, in the 
alternative, that the common law claim in the 
statement of claim might be struck out as 
embarrassing. Held, per Chubb J., that the 
objection to the writ being in the nature of a 
plea to the jurisdiction, ought to be taken by 
demurrer or plea, and should not be decided on 
a summary application. 

New Zealand and Australl^ Land Co. v, 

HcIntybe . . . . . . . . 3 

Action to restrain expenditure of moneys by 
municipality — Action on relation of ratepayer — 
Discretion of Attorney -General to refuse to act as 
a relator, — The Brisbane Municipal Council voted 
a sum of money from the municipal fund to be 
applied for the purpose of the reception of their 
l^yal Highnesses the Duke and Duchess of 



Cornwall and York on the occasion of their visit 
to Brisbane. The Attorney -General refused to 
take any action, either ex officio or at the relation- 
ship of a ratepayer, questioning the validity of 
the proposed expenditure, and the ratepayer there- 
upon instituted proceedings against the Brisbane 
Municipal Council to restrain them from so 
applying any part of the municipal fund, and 
joined the Attorney-General as a defendant. 
Held, that such an action could only be instituted 
by the Attorney-General, and that he had a 
discretionary power, which the Court could not 
control, whether he would or would not do so. 

Bbadfobd V, Municipality of Brisbane . . 44 

Administration action — Motion for judgment — 
Decree not made — Matter adjourned — Order IV., 
rr, 14, 15. — On a motion for judgment in an ad- 
ministration action, on the 14th November, 1901, 
Griffith C.J. made the following order: — •* The 
defendants, undertaking by their counsel to give 
any reasonable information asked for by the 
plaintiff as to the estate, or as to their dealings 
with it, adjourn the motion for judgment to 12th 
May, 1902; liberty to apply in Chambers for any 
specific account, plaintiff to be at liberty to pro- 
ceed if any other actions instituted against the 
estate.^' 



Daly v, Mobehead 
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Foreclosure suit — Order absolute — 0. LXVI., 
r. 2.— Orders of course being abolished, an ap- 
plication for an order for foreclosure absolute 
should be made to a judge in Chambers. Queens- 
land Trustees Limited v. Booth (9 Q.L.J. 324) is 
no longer an authority. 

Law Debenture Corporation v, McCowan 

AND Others 34 

Interest of judge — Nemo debet esse judex in pro- 
pria sua causa — Exception to rule in ca^e of 
necessity. — The rule contained in the maxim 
nemx) debet esse judex propria sua causa must 
give way to circumstances and to the necessity 
of avoiding a denial of justice. 

Bradford v. Municipality of Brisbane . . 44 

Motion referred to the Full Court, — Where a 
motion before a single judge is referred to the 
Full Court, the motion should not be set down on 
the Full Court paper, but should be moved by 
counsel when motions are called for. 

In re Wagner's Will 57 



PROBATE AND ADMINISTRATION. 

Letters of administration in intestacy — A£i- 
davit in support of petition — Affidavit from infor- 
mation only — O. LXXI., rr. 27, 28. — In an 
affidavit in support of a petition for a grant of 
letters of administration to the attorneys of 
persons resident in England, the deponent 
deposed that the facts alleged by him with 
respect to the next of kin of the deceased were 
sworn to on information received from the 
English solicitors to his principals. Griffith C.J. 
directed that an affidavit should be made by 
some person having a direct knowledge of the 
facts, and that the grant should not be made 
without such affidavit. 

In r« HoDOKiNSON 19 (N.C.) 
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Passing accounts —Right of executor to wages 
for managing business — Sanction of Court to 
wagies paid by executor to himself — The Trustees 
and Executors Act of 1897 (61 Vic, No. 10), «. 
54. — The executor named in the will of a tes- 
tator Who was carrying on business at the time 
of his death was a person employed as a servant 
in such business. After the death of the tes- 
tator the executor, with the consent of the per- 
sons beneficially entitled under the will, con- 
tinued to carry on the business until its sale as a 
going concern, and paid himself out of the busi- 
ness, during such time, the same wages as he 
had been drawing during the lifetime of his tes- 
tator. On the passing of the executor's accounts, 
the Registrar disallowed the items in his account 
for wages so paid or retained by him. Griffith 
C.J.. in exercise of the power conferred by s. 54 
of The Trustees and Executors Act of 1897, sanc- 
tioned the payment so made by the executor, 
and directed the allowance of the items therefor 
in his account. 

In wLawton 41 (N.C.) 

Passing accounts — Release by executors to 
attorneys to whom grant made in Queensland — 
0. LXXII., rr. 2, 3. — Administrators who had 
obtained letters of administration with the will 
annexed, as attorneys for and for the use of 
executors who had proved the will in England, 
where the testator had his domicil, realised the 
Queensland assets and remitted the proceeds to 
executors, from whom they obtained a release, 
which, amongst other things, purported to dis- 
pense with the filing and passing of accounts. 
The Registrar filed the release, but referred the 
question whether, all the beneficiaries not being 
parties to it, the release complied with O. LXXII., 
rr. 2 and 3. Held, that the administrators 
having accounted to their principals, and obtained 
a discharge from them, need do nothing more, 
and that it was not necessary to consider the 
point raised by the Registrar. Eames v. Hacon 
(18 Ch.D. 347), followed. 

In re Royd's Will 17 (N.C. ) 

Probate — Grant to executrix according to the 
tenor — Gift of all my personal property. — The 
testator's will contained a gift after payment of 
his debts of *' all my personal property "to T. 
Held J that T. was entitled to a grant of probate 
as executrix according to the tenor of the will. 

In re Thimble's Will 38 (N.C.) 

Probate — Advertisement f(yr grant— Power of 
Court to make grant other than that advertised. — 
The advertisement of intention to apply for the 
grant stated that application would be made for 
administration with the will. Held, that the 
Court had power to depart in a proper case from 
the letter of the notice, and to make the 
appropriate grant. 

In re Trimble's Will 38 (N.C.) 

Probate— Grant to executors without the juris- 
diction-Consent of creditors — Probate Act of 
1867 (31 Vic, No. 9), s. 32. —The question of 
granting of probate to executors without the 
jurisdiction is a matter for the discretion of the 
Court to be exercised upon the facts as they 
appear in each case. Probate was granted to 
executors without the jurisdiction of the will of a 
testator who died possessed of leasehold pastoral 



estates and stock, and mining and other shares 
in Queensland, the creditors in Queensland con- 
senting to the grant. 

In re Waoneb's Will . • . • . . 57 

PROHIBITION. 

Prohibition lies en debito justitia in all cases 
in which an inferior court exceeds its jurisdiction, 
save where the applicant is debarred by his own 
conduct from claiming it. The rule in Broad v. 
Perkins (21 Q.B.D. 533) adopted as the law of 
the Court. 

R. V, Justices of South Brisbane, Ex parte 
Zaoami . . . » . . . . • • 81 

Right of Crown to writ. — Prohibition lies on 
the application of the Crown at any time to re- 
strain the proceedings of an inferior Court which 
has exceeded its jurisdiction. Prohibition lies 
as of right to restrain an excess of jurisdiction in 
an inferior Court, although the defect does not 
appear on the record, save where the applicant 
is debarred by his own conduct from claiming 
the writ. 

R. V. Justices of Bbisbanb, Ex parte The 
Tbeasubeb of Queensland . . . . 77 

PUBLIC BODY. 

Costs against. 
See Costs. 

QUASHING ORDER. 

Costs of. 
See Costs. 

REAL PROPERTY. 

Certificate as to correctness — Duty of alienee to 
certify as to correctness — Kffect of certificate by 
person conveying interest — Real Property Act of 
1861(25 Vicy No. 14), s, 139.— Sectio^ 189 of 
The Real Property Act of 1861 casts on the 
alienee the responsibility for falsehood or 
negligence in the endorsed certificate that a docu- 
ment is correct for registration. A certificate as 
to correctness by the person conveying the 
interest is gratuitous and ineffective. 

Mebby v. The Austbalian Mutual Pbovi^ 
DENT Society (No. 2) . . . . 10 (N.C.) 

Certificate of Title — Error in description of 
land in certificate —Boundaries — Paramount title 
of registered proprietor— Real Property Act of 
1861 (25 Vic, No. 14). ss, 44, 124.— Where it 
appears that the description of land or its 
boundaries as set out in a certificate of title is 
erroneous, the error in such description may be 
disregarded. Extrinsic evidence is admissible to 
show the identity of land intended to be included 
in a certificate of title, and s. 44 of I he Real 
Property Act of 1861 does not confer upon a 
registered proprietor the right to retain land 
included by an erroneous description in his 
certificate of title. 

OVEBLAND V, LbNEHAN . . . . ... 59 



Registration — Paramount title of registered 
mortgagee and of registered transferee ^Mortgage 
not an estate or interest — Fraud — Purchase of 
mortgaged property by mortgagee exercising 
power of sale — Real Property Act of 1861 (35 
Vic, No. 14). ss. 44, 60, 109— Real Property Act 
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q/1877 (41 Vic, No, 18). «.51.-C., the registered 
proprietor of land under the Beal Property Acts, 
executed a mortgage thereof to K. to secure 
£300, and thereafter transferred his equity of 
redemption for a yaluable consideration to the 
plaintiff. K. received notice of the transfer, but 
refused to produce the deed of grant to enable 
the transfer to be registered, and the transfer 
consequently remained unregistered. C, being 
financially embarrassed, the plaintiff wrote to A. 
and D. advising them that the land and the 
hotel erected thereon were her property, and 
advising them not to deal with C. with respect 
thereto. A. and D., nevertheless, and notwith- 
standing the notice of plaintiff's claim, advanced 
money to C. and took a second mortgage over 
the land. Subsequently, the interest due under 
K. 's mortgage being in arrear, K. , by his agent, 
instructed A. to sell, and A. employed an 
auctioneer to sell on behalf of both mortgagees. 
The property was bought by A. at auction, and 
K., as mortgagee exercising power of sale, 
executed a transfer to him of the land, which 
transfer was duly registered. Held, that s. 44 
of The Real Property Act of 1861, by which the 
estate of a registered proprietor of land or any 
estate or interest in land is made paramount, 
and s. 109 of that Act which provides that except 
in the case of fraud a transferee shall not be 
affected by actual or constructive notice of 
unregistered claims, do not apply to a mortgage 
under The Beal Property Acts, inasmuch as by 
s. 60 of the Principal Act a bill of mortgage does 
not operate or take effect as a transfer of land or 
any estate or interest intended to be thereby 
charged but by way of security only, and that 
therefore the plaintiff was entitled to a declaration 
that the mortgage to A. and I), was void. Held, 
further, that as A., the purchaser from K. under 
his mortgage, was employed by K. to conduct the 
sale, the sale to A. was, on the authority of 
Martinson v. Clowes (21 Ch. D. 867) invalid, and 
that having regard to s. 51 of the Act of 1877 
subsequent registration of a transfer to A. did 
not operate to extinguish the personal equity 
raised against him by the invalidity of the sale, 
and that the plaintiff was entitled to an order for 
the re-transfer of the land by A. to her. 

CoNROT V. Knox 112 



REASONABLE AND PROBABLE 
CAUSE. 

See Malicious Prosecution. 

ROYAL MINE. 

See Mining. 

RECTIFICATION. 

Of contract. 
See Contract. 

REGISTRATION. 

Of documents under the Beal Property 
Acts, 

See BsAL Property. 



RELATOR. 

Discretion of Attorney -General to re- 
fuse to act as. 

See Practice. 
Bradford v. Municipality op Brisbane . . 44 

RELEASE. 

From passinn accounts. 

See Probate and Administration. 

ROAD. 

Dedication of road — Right to road arising 
from continuous user — Forcible exercise of 
alleged right to use a road — Damages for trespass. 
— A continued use of a track across a run as a 
stock route, does not create a right in the public 
to use such track, even though the user has con- 
tinued for more than fifty years. Where a person 
claiming the right to use such a track as a stock 
route forcibly exercised the alleged right of user, 
the owner of the run was awarded substantial 
damages for the trespass. 

Elder, Smith & Co. v. Cavanouoh and 

OTHERS 34 (N.G.) 

SALE BY AUCTION. 

See Contract. 

SALE OF GOODS. 

Sale by saviple — Contract for delivery of 
goods at fixed times — Failure to deliorr at 
time contracted — Goods not up to sample — 
Acceptance of part of goods only — Severable 
contract — Sale of Goods Code (60 Vic, No. 6), 
88. 13, 32 (3), 33.— The terms of a contract for 
the purchase by sample by the defendant from 
the plaintiff of several pieces of cloth, each of a 
specified quality, provided that the cloth should 
be delivered in two instalments one about the 
end of February, and the other about two 
months later. The greater portion of the first 
instalment was delivered in February and paid 
for by the defendant on 1st March. In March 
the plaintiff tendered the remainder of the first 
instalment, which the defendant refused as not 
being up to sample. Subsequently, however, he 
agreed to take a portion of the instalment. The 
plaintiff tendered the second instalment to the 
plaintiff in June, and the defendant then, after 
inspection, refused to accept the goods as not 
being up to sample. The plaintiff sold the goods 
by auction, and sued the defendant for the 
difference between the amount realised and the 
contract price. On the trial, the question 
whether the goods were according to sample was 
referred to arbitrators, who found that of 27 
pieces 11 were not up to sample. Held, that, so 
far as regarded quality, the contract was sever- 
able as to each piece of cloth ; that the defendant 
was not bound to take the first shipment in two 
instalments ; that he was entitled under s. 32 (3) 
of I'he Sale of Goods Code to refuse to accept tne 
goods tendered in April by reason of some of 
them not being up to sample ; that his subse- 
quent acceptance of part of such goods did not 
create any liability on his part to take the balance ; 
and that the plaintiff could not therefore succeed 
in the action. 
BoMBsna V. OiumB,T « 96 
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SECURITY. 

For costs. 
See Costs. 

SEPARATE FUNDS. 

Marshalling assets. 
See MoBTOAGE. 

SMALL DEBTS RECOVERY. 

Power of justices to award cosU — 
Counterclaim, 
See Costs. 
R. t?. Justices op South Brisbane, Ex parte 
Zaoaxi . . . . 81 

SPECIFIC PERFORMANCE. 

Of contract to employ solicitor as town 
agent. 
See Injunction. 

STAMP DUTIES. 

Action on unstamped document — The Stamp 
Duties Act Amendment Act, 1890 (54 Ftc, No, 
28), 8. 19— The Stamp Act of 1894 (58 Vic., No. 
8), 8. 66. — In 1891 plaintiffs' testator advanced 
money to H. upon the security of the deposit of 
scrip in a dividend-paying joint stock company, 
accompanied by a memoranda of deposit ander- 
taking to execute all documents and transfers 
necessary to give effect to the lien. Blank trans- 
fers were endorsed upon the scrip by the vendor. 
The debtor for some time paid interest on the 
loan, and, with the consent of the plaintiffs, 
received the dividends, which were regularly paid 
by the company in June and December of each 
year. Subsequently, in 1899. H. obtained an 
advance of £50 from the defendant, and gave him 
as security an order to receive the dividends to 
be declared in June and December, 1900, which 
order the defendant in the same year forwarded 
to the company. In April, 1900, H. became a 
liquidating debtor, and the plaintiffs agreed with 
bis trustee to buy the shares forming his security 
at the then market price, which exceeded their 
debt by £30. They then filled in their names as 
the transferees and presented the transfers to the 
company for registration, who, however, in view 
of the order given to the defendant by H., declined 
to register the plaintiffs as the proprietors of the 
shares. The plaintiffs thereupon brought an 
action against the defendants claiming a declara- 
tion that they were entitled to receive the divi- 
dends for June and December, 1900. The 
memoranda of deposit relied upon by the plain- 
tiff had not been stamped at the date of the 
institution of the action. Held, that the action 
was not an action to enforce payment of an 
amount secured by a mortgage, and that there- 
fore s. 19 of The Stamp Duties Act Amendment 



Act of 1890, and s. 66 of The Stamp Act of 1894 
did not operate to prevent the bringing of an 
action before the payment of the duty upon the 
memoranda of deposit. 

Kenton r. Watson 103 

STATUTE. 

Repeal of, by Rule of Court, 
See Costs. 

STATUTE OF FRAUDS. 
See Contract. 

TREATY. 

Evidence of-- Judicial notice. 
See Extradition. 

TRESPASS. 

Damage for. 
See Road. 
Eldeb, Smith & Go. v, Gavanouoh . . 34 (N.C.) 

UNLAWFULLY WOUNDING. 
See Criminal Law. 

VENDOR AND PURCHASER. 
See Contract. 

VAGRANT. 

Delivery of as fugitive offender. 
See Fugitive Offenders. 

VEXATIOUS ACTION. 

. See Practice — Abuse of process of 
the Court, 

WARDEN'S COURT. 
See Mining. 

WAGES. 

To administrator for managing his 
testator^ s business. 

See Probate and Administration — 
Passing accounts, 

WILL. 

Charitable gift.— A bequest of one-eighth share 
of a residuary estate "to be paid and applied 
either for or towards Christian work, chiefly in 
Queensland, and for the assistance of the poor 
and needy there or elsewhere," Held, to be a 
valid charitable gift. 

Brown v, Whitty, In re Beown . . . . 133 
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R. V. BECKMANN. 

Evidence- — Criminal proceedings — Applicability of The Evidence and 
Discovery Act (31 Vic, No. 13), to criminal proceedings. 

Section 24 of The Evidence and Discovery Act of 1867 applies to criminal proceed- 
ings as well as to proceedings on the civil side of the Courts. 

Cbown case reserved by Chubb J. on the trial of Charles Beckmann 
for murder. 

The special case stated by the learned judge was as follows : — 

" The prisoner was tried at the Criminal Sittings of the Court at 
Townsville on the 6th, 6th and 7th days of March instant, before 
me and a common jury upon an information charging him with the 
wilful murder of one Alfred Anderson. 

" In the course of the trial the Crown Prosecutor desired to prove as 
part of the case for the Crown that two letters were in the hand- 
writing of the prisoner. To do this he called as a witness a pohce 
constable, who produced a letter which he testified he had seen the 
prisoner, while in custody, write, upon paper provided by the con- 
stable for the purpose, and which the prisoner signed with his name 
and handed to him for the purpose of being delivered to the police 
magistrate at Bo wen. This letter was proved to my satisfaction to be 
genuine, and, on being tendered, was admitted by me in evidence, no 
objection being taken to it by counsel for the prisoner. The Crown 
Prosecutor then proposed to prove the two letters previously mentioned 
and alleged to be in the handwriting of the prisoner by comparison of 
the handwriting of these letters with the proved handwriting of the 
prisoner in the letter admitted by me. A Mr. Henry De Burgh Ander- 
son, bank manager, Bowen, was called as a witness for this purpose. 



[Full Coubt,] 
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B. V, Beckmann. He was examined as to his skill and experience in the comparison of 

handwriting. I was satisfied that he was sufficiently skilled to give 
evidence on the question coming within the authority of TJie Queen v. 
Silvedock (1894 2 Q.B. 766), and no objection was taken to his com- 
petency by counsel for the prisoner. The witness then testified that, 
in his opinion, from a careful comparison of those two letters with the 
admitted letter proved to be in the prisoner's handwriting, those two 
letters were also in the prisoner's handwriting. 

** The Crown Prosecutor then tendered the two letters in evidence. 

" Counsel for the prisoner objected to their admission on the ground 
that comparison of a disputed handwriting with writing proved to be 
genuine to the satisfaction of the judge is not permissible in criminal 
proceedings, and submitted that the 24th section of lite Evidence ami 
Discovery Act of 1867, under which the evidence was tendered, applied 
only to civil proceedings. 

** I overruled the objection, and admitted the evidence, which was, in 
my opinion, very material and of great weight in support of the case 
for the Crown, and upon the application of counsel for the prisoner 
reserved the question of the admissibility of this evidence for the con- 
sideration of the Supreme Court. 

** The jury convicted the prisoner, and I pronounced judgment upon 
the conviction, and passed sentence of death upon the prisoner in the 
prescribed form. The prisoner is now in prison awaiting execution. 

" The question of law for the cpnsideration of the Court is whether the 
evidence obji^cted to was rightly admitted." 

FewingSf for prisoner : Section 24 of The Evidence and Discovery Act 
of 1867 is merely a re-enactment of s. 15 of The Common Law Proceedure 
Act of 1867. That Act applied to civil proceedings only, and, in the 
absence of words extending its application, the re-enactment of the 
section in the Act of 1867 cannot be held to have extended the rule to 
criminal proceedings. 
'oi ^. r> ^ Griffith C.J. : I have found some difficulty in following the argu- 

Grimth C.«i. 

ment in this case. Before 1867 it had been enacted by The Common 
Law Procedure Act of 1857, s. 15, that comparison of any disputed 
writing with any writing proved to the satisfaction of the judge to be 
genuine should be permitted to be made by witnesses. That section 
was contained in an act relating only to civil proceedings on the 
common law side of the Court, and apparently it did not apply to 
criminal proceedings. In the year 1865 the Imperial Legislature 
passed a section (28 Vic, c. 18, s. 8), in precisely the same terms 
applying to criminal proceedings, but that provision does not appear 
to have been adopted in Queensland before 1867. In 1867 a great 
number of Acts were consolidated, amongst those Acts being all the 
Acts relating to evidence ; and I'he Evidence and Discovery Act, which 
is entitled ^* An Act to consolidate and amend the law of evidence and 
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discovery at common law,** re-enacts this section without any words of 
limitation to show that it is limited to civil cases. It is simply enacted 
as part of the law of evidence. It is now suggested that because the 
section was previously found in an Act relating only to proceedings on 
the civil side of courts of common law and did not apply to criminal 
proceedings, therefore, although it is found in an entirely different 
collocation, in an act dealing with the law of evidence generally in all 
proceedings of the courts, it must still be read as applying to civil 
cases enly. I find difficulty in following the argument. It seems to 
me that if it is necessary to draw any inference of intention at all — if 
it is necessary to go beyond the words of the section, which are plain 
enough — the inference is that the Legislature intended to alter the law 
— that when they repealed an act which contained a provision which 
had a limited operation and re-enacted the provision in a different col- 
location, where, prima facie, it is used in a general sense, they intended 
that it should have general application. But I see no necessity to go 
further than the section itself. It is plain in its terms, and contains 
no words of limitation, and I cannot see any reason why the Court 
should read any into it. It is part of a law which applies to aU the 
courts. In Victoria a similar point arose, and there it was taken for 
granted. I thought it had been taken for granted here ever since 
1867. 

CoopEB and Paul JJ. concurred. 



B. 17. Beckmann. 



Griffith C.J. 



NEW ZEALAND AND AUSTRALIAN LAND CO. v. McINTYRE. 

Fencing Acts, 1861-1897 — Claim for fencing — Application to strike out 1901. 

writ and proceedings — 0, XXII,, rr. 27, SI, 32 — Abuse — Vexatious * AvriU 

action — Inker en t jurisdiction . 



To an action in the Supreme Court to recover the sum of £650, one-half cost of 
dividing fences, the defendant entered an appearance under protest to the 
jurisdiction. The plaintiff's statement of claim alleged a liability under The 
Fencing Acts, 1861-1897 ^ and alleged in the alternative a claim of the same sum 
(a) as money paid for the defendant for the half cost of the fences at his 
request, and (h) upon an agreement to pay it. The defendant applied to stay 
all proceedings in the action on the ground that the Court had, under the 
Fencing Acts, no jurisdiction to hear the case, or, in the alternative, that the 
common law claim in the statement of claim might be struck out as 
embarrassing. 

Held^ per Chubb J., that the objection to the writ being in the nature of a plea to 
the jurisdiction, ought to be taken by demurrer or plea, and should not be 
decided on a summary application. 



April, 
Ist May, 



Chubb J. 
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New Zealand AND Application in Chambers, adjourned into Court, in an action by The 
Australian Land _ _ 

Co. V. McInttrb. New Zealand and Australian Land Co. against Mclntyre, to recover 

the sum of £630 Is. 6d., one-half cost of erection of a dividing fence, 
to spt aside the writ and all subsequent proceedings for want of juris- 
diction, or in the alternative to strike out a paragraph of the plain- 
tiffs statement of claim as embarrassing, or in the further alternative 
to dismiss the action as an abuse of the process of the Court. 

In this action the plaintiff sought to recover the sum of £630 Is. 
6d., being one-half the cost of a dividing fence erected by him between 
his own and the defendant's land. The writ in the action was indorsed 
with a claim to recover the sum of £680 Is. 6d. for one-half of the 
cost of the erection of dividing fences, but the statement of claim 
added (par. 5) a claim for the same sum (a) for money paid for the 
defendant for the half cost of the fence at his request, and (h) upon an 
agreement to pay the said sum. The defendant, who had entered an 
appearance under protest to the jurisdiction, now applied for an order 
to set Aside the writ and all subsequent proceedings for want of juris- 
diction, for a stay of all proceedings as an abuse of the procedure of 
the Court, or, in the further alternative, to strike out, under 0. XXII. ^ 
r. 31 and 32, paragraph 5 of the defendant's statement of claim as 
embarrassing. 

Macnaughton for the defendant. This is a claim arising 
by virtue of the Fencing Acts, and cannot be litigated in the 
Supreme Court. The plaintiff can only avail himself of the 
remedy given by those Acts, which is to sue before two justices 
in petty Sessions (61 Vic, No. 9, s. 3 ; 25 Vic, No. 12, ss. 10, 13, 
14, 16). Plaintiff must follow this procedure. {St, Pancras Vestry v. 
Batterbury, 2 C.B. N.S. 477 ; Hertford Uninn v. Kimpton, 11 Exch. 295 ; 
Blackburn CorporationY. Parkinson, 1 El. & El. 71 ; West v. Downman, 
14 Ch.D. Ill ; Tottenham Local Board v. Roicell, 1 Ex.D. 614 ; In re 
Willesden Local Board and Wright (1896) 2 Q.B. 412 ; Green v. 
Adelaide Steamship Co,, 8 Q.L.J. 87, 114). The first four paragraphs 
of the statement of claim clearly show that the claim is under the 
Fencing Acts. The fifth paragraph, for money paid for the half 
cost of the fence at defendant's request, and the remaining paragraphs 
of the statement of claim alleging an agreement to pay the half cost of 
the fence, mean the same thing as the first four paragraphs, and are 
embarrassing, and show no reasonable cause of action apart from Tlie 
J^encing Act, The whole proceedings are frivolous and vexatious, and 
should be struck out as an abuse of the process of the Court (0. XXII., 
rr. 31, 32). The Court will hear evidence to see how far the claim is 
frivolous or vexatious. {Willis v. Earl Beauchamp 11 P.D. 69). 
There is no agreement in writing sufficient to satisfy the Statute of 
Frauds. A contract in relation to fencing is an agreement within the 
statute. {Knox v, Brotherton, N.S.W. Dig. (1886), col. 624; Lavery v. 
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Purssdl, 39 Ch.D. 508i- A fence is a stractore annexed to the free- Sk^Xciloti^ 
hold. (Ijeake on Coattmcis, 1st E J. 2-52 ; il'iV.iV v. H^aUrf. 16 C .B. c<x r. Mclxroi. 
637 ; Mackimia9k v. Tn^^r. 3 M. Jt W. 1>1 ; // ^ v. ;.rw«, 7 Q.L.J.. 
(N.C.) 75.) Apart from the staiate^ the count for mocej paid on re- 
quest is had here. Plainii^ is a mere polonteer. iBnllen J^ Leake. 3rd 
Ed-, 42 ; Spnutr v. Parry. 3 A. 4 E. 331 ; Ljkv-vc t. Jruv, 3 M. 4 
W. 607). The plainti^ has co case on which he can hope to saoceed ; 
therefore the action sho:iId he struck out forthwith. He ciied further 
harge \. Large (W.X. llSTT- 19Si. ./.'uwan v. Pal*\fr (4 C.P.D. &5m, 
CVir^ V. Crewe (41 W.R. 359, 62 L.J. Ch. 530, 68 L.T. 254 >. Unit^i 
Telephone Co. v. Tasker (59 L.T. 852), 

Jameson, for the plainiijf : The words '* two justices *' in s. 10 of 
The FencifiQ Act mean *' the Small Dehis CDurt," which, hv s. 3 of Tke 
Small Debt* Court Act of 1S€7^ has jurisdiction up to £50 for claims in 
lespect of fencing. The claim here is greatly in exce^ of the amount 
recoverahle in the Small Debis Coun : therefore the pl^iniiffcan proceed 
in this Court, the ma^m, *' I'd Jt* i-i rfnu-iin.n,^^ applying. The Act 
9 Geo. rV., No. 12, is the original Fencing Act. In that Act no tribunal 
is specified. Then came Thi S-nall D' • tx lU'yrtnj Act »>'" 1 S46 • 10 Vie, 
No. 10), which gaTe jurisdicti 3n in fen2ing claiois. A claim for fencing is 
a mere debt, and not recoTerable before justices silting under Thtr Ju.^ices 
Act of 1886 (See s. 4, and Ex parte Ba-'Kn j^, 3 S.C.R. (N.S.W.) 85). 
The altematiTe counts are good. {Parky r v. BuictHan^ 6 S.C.R. \^N.S.W.) 
101 ; Pagntcr v. WiUiamJS, 1 C. i M. SIO ; Alexander v. Vane, 1 M. 
& W. 511 ; Lamb v. Bruce, 4 M. A; S. 275). The defendant's affidavits 
disclose an agreement binding on him. A contract to pay for fencing 
may he good outside the Fencing Acts ; and, in any case, the statute 
being for the benefit of icdiriduals, its provisions may be waived, as 
there may be an estoppel by conduct. (Maxwell on Stat., 474, 479). 
The proceedings should not be stopped. He cited further Go^ydy y. 
Penny (11 L.J. Ex. 2^i, Addison v. Preston Corporation (21 L.J. C.P. 
146) ; R^ V. Yaldtcyn (B.C.R., 4th Nov., 1890), Vestry of Hammersmith 
v. Lowenf-ld (1896, 2 Q.B. 278) ; Shepherd v. Sharp, (25 L.J. 46). 

MacnauyhUm, in reply, cited Crup v. Bunbury (8 Bing. 394), Mar- 
shall Y. XicholU (18 Q.B. 882), The Valuation and Rating Act, 1890, 
8. 48. 

C.A.V. 

May 1st. 

Chubb J. : This case has been exhaustively argued by the learned chubb J 
counsel on both sides on the points raised before me, but in the view 
that 1 take it will be imnecessary to decide many of the interesting 
questions which arose during the discussion, as my decision will rest 
on a grotmd suggested by me during the argument, but not dealt with 
as important by either counsel. It is one, however, which I cannot 
pass over. 
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New Zealand and The application is on the part of the defendant to set aside the writ 

AusiBALiAN Land 

Co. V. McIntyre. and all subsequent proceedings as null, on the ground that this Court 

Chubb J. lias no jurisdiction to try the case, or in the alternative to strike out the 
fifth paragraph of the statement of claim as scandalous, and tending to 
embarrass or delay the fair trial of the action, or in the further alterna- 
tive to dismiss the action on the ground that it is frivolous, vexatious, 
and an abuse of the process of the Court. The application is founded 
partly on 0. XXII., r. 81, and partly on the inherent jurisdiction of the 

Court to protect itself from abuse, and it is made under the following 
circumstances. The plaintiff's claim, as indorsed on the writ, is for 
£680 Is. 6d., for one half of the cost of erection of dividing fences be- 
tween the lands of the plaintiff and defendant erected in 1897 and 
1898. The defendant entered an appearance under protest to the 
jurisdiction of the Court. The plaintiff delivered a statement of claim 
consonant, so far as the first four paragraphs thereof go, with the in- 
dorsement on the writ, and, in addition, taking advantage of 0. XXIV., r. 
1, extended his claim, by which in three other paragraphs he claimed 
the same sum (a) for money paid for the defendant for the half cost of " 
the fences at his request, and (b) upon an agreement to pay it. 

The main argument of the defendants* counsel was directed to the 
contention that this Court has no jurisdiction whatever to try the 
plaintiff's claim, inasmuch as at common law no person can be com- 
pelled to erect or pay for the erection of a dividing fence between his 
land and his neighbours ; that the liability to fence or pay for a 
fence, is a liability arising only under a statute, namely, The Fencing 
Act of 1861 ; and that by that statute claims in respect of fencing must 
be brought in the tribunal prescribed by the statute — namely, before 
two justices in Petty Sessions. This objection, as I observed during 
the argument, it is clear, is in the nature of a plea in bar to 
the jurisdiction, and I am not aware of any case (none has been cited) 
in which a question of jurisdiction has been decided on a summary 
application like the present one. That it may be so decided in a proper 
case, where the point is simple and plain, I think appears from an ex- 
pression in the judgment of Lindley J. in Attorney -General of Lan- 
caster V. London and North-Western Railway Co, (1892, 8 Ch. at p. 276). 
But before and since The Judicature Act the practice has been to raise 
the question of jurisdiction either by demurrer or plea. [For authori- 
ties see Comyns Dig., Abatement — Plea to the Jurisdiction, D. 1 ; 
Parker v. Kldijig, 1 East 352 ; Bex v. Johnson (2 Smith 591, 8 R.R. 
550, 6 East 583 ; Bullen & Leake, 3rd Ed. 628, 629 ; Orr Kwing 
V. Orr Ewlng (22 Ch.D. 456, 9 App. Cas. 34), Graham v. Massey 
(28 Ch.D. 743), Bullen & Leake, 4th Ed., Pt. 2, 289; Bradlaugh y 
Gossett (12 Q.B.D. 271), Kirdoch v. Secretary for India (7 App. Cas. 619), 
British South Africa Co, v. Companhia de Mozambique (1892, 2 Q.B. 
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358.*] Of coorse it can also be raised at the trial. In this ease if ^"^kai^aspahd 
the objection were solely confined to the one simple question of jorisdic- co. r. McIxttbk. 
tion, and that so clear as to be beyond question, I might, perhaps, decide ch~bb J 
it on this application ; but that is not the case here. Here it is com- 
plicated by the alternative claim of the plaintiff founded upon alleged 
contracts (a) upon money paid at request, and {h) on an express agree- 
ment, which may or may not be enforceable irrespective of the Fencing 
Act, and about which I desire to offer no opinion at this stage. So 
far as the application is based on the inherent jurisdiction of the Court 
to stay the action as frivolous, to entitle the Court to exercise that 
jurisdiction, it must be shown that the proceedings disclose a case 
" which the Court is satisfied will not succeed." (BepMic of Peru v. 
Penman Guano Co., 36 Ch.D. per Chitty J., at p. 496). "The use of 
the expression ' reasonable cause of action ' in r. 31 shows that the 
summary procedure is only intended to be had recourse to in plain and 
obvious cases." (HtMu^k v. Wilkinsoji, 1898, 1 Q.B. per Lindley 
M.B., at p. 91). I am not prepared to say that, looking at the pro- 
ceedings, this is either a plain or obvious case, or one which must 
necessarily fail, or that it discloses no reasonable cause of action. If 
a case raises difficult or complicated questions, the authorities show 
that this summary jurisdiction will not be exercised. During the 
argument I suggested, inter alia, whether it was not competent for the 
defendant to waive the provisions of the Fencing Act, as in the case of 
The Statute of Frauds and Limitations, which certainly must be taken 
advantage of by plea or demurrer {Xoyes v. Crawley, 10 Ch.D. 31), in 
which case it might be open to the plaintiff to plead such a waiver to a 
defence, setting up the Fencing Act as a bar to the claim. I have ex- 
amined a number of other authorities, which it is not necessary to cite, 
and have come to the conclusion that I ought not to stop the case by the 
exercise of this summary jurisdiction of the Court. The fifth para- 
graph of the claim, though faulty if it stood alone, is, when taken with 
the rest of the claims, certainly not scandalous, nor, I think, embarrass- 
ing. In the words of the Vice- Chancellor of the Duchy of Lancaster : 
" The questions raised upon this application are of such importance 
and such difficulty that I cannot say that this pleading discloses no 
reasonable cause of action, or that there is anything frivolous or vexatious, 
therefore I should let the parties plead in the usual way." (Attorney - 
General of Lancaster v. London and North-Western Railway Co., supra 
at p. 276). 

The application therefore fails, and the summons must be dismissed 
with costs. 



* But see report of same case, (1893) A.C. 602. — Ed. Q.L.J. 
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B. V. QUEENSLAND MEDICAL BOARD, Ex parte FORBES. 

Costs — Costs of application to make absolute an order nisi — Costs not 
asked in order nisi — Costs against a piiblic body. 

Appellant obtained an order nisi for a mandamns to compel the Qaeensland Medieal 
Board to restore his name to their register of medical men for the State of 
Queensland. The order nisi did not ask for costs. Counsel for the Medical 
Board appeared to consent to the order being made absolute, but to object to 
the payment of costs. 

Held, that the appellant, being unable to obtain his mandamus without appearing 
in Court, was entitled to recover his costs of such appearance, notwith- 
standing the failure of the order nisi to ask for costs. 

Application on behalf of Dr. Armytage Forbes to make absolute 
an order nisi calling upon The Queensland Medical Board to show 
cause why a mandamus should not issue directing them to restore the 
name of the applicant to the register of duly qualified practitioners pub- 
lished by that Board. 

In this case, the respondents, The Queensland Medical Board, had 
published a list of the duly qualified medical practitioners resident in 
Queensland, but had omitted the name of the applicant, who there- 
upon obtained an order nisi for a mandamus to restore his name to 
the register or list. After the grant of the order 7iwi, the Medical Board 
offered to consent to its being made absolute, and to pay costs to date, 
but the applicant, being in doubt as to his power to obtain his order 
without coming to the Court, did not accept the offer. The order nisi 
did not ask for costs against the Medical Board. 

Hamilton for the respondents. The Medical Board consent to the 
rule being made absolute. They are not, however, liable to pay costs, 
inasmuch as costs were not asked for in the rule nisi. Moreover, even 
if they were liable, the Board, who are a public body, acted bond-fide 
for the benefit of the community, and as a matter of public policy 
' should not be ordered to pay costs. He cited Ex parte Horton (7 Q.L.J. 
122), Brennan v. Williams (9 Q.L.J. 90), Shackleton v. Johnson (B.CB. 
8rd Aug., 1886), Queensland Digest 1897, col. 60, IL v. Electoral 
Justices of Barcoo, Ex parte Collins (9 Q.L.J. 111). 

Sydes in reply. The Board are unsuccessful litigants, and should 
pay costs. Public bodies, like public officers, are liable to pay for the 
remedying of mistakes made by them. The appellant had no power 
to accept the offer of the respondents, as only the Court has power to 
make an order for a mandamus. He cited R. v. Electoral Justices of 
Toombul (6 Q.L.J. 88), and Walloon Divisional Board v. Smith 
(10 Q.L.J. (N.C.) 48). 
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CooPEB J. : We think that the Medical Board are in the same posi- I^ «^- (t^nxssujxD 

MxDiCAi* Board, 
tioD a? any other litigants. They fisdled in this litigation, and, there- ex parte Fobbes. 

fore, must bear the osoal consequences and pay costs. We think they ^«^ j 

must pay the costs of this application as weU, becanse the applicant 

had no other alternative bat to come to this Court to get what was 

asked for. We, therefoiey grant the role absolute with costs. 

Paul A.J. : I concor. 

Solicitors for the appellants : McGrath d O^Xeill. 



KELLY r. FITZGERALD, Ex parte FITZGERALD. 

Costs — Quashing order — Criminal prosecution — Costs against person 

laying complaint. 

On the return of an order nisi to quash a conTiction for illegally nsing, costs were 
given against the person laying the complaint npon which the conviction was 
foanded, notwithstanding an allegation that the prosecution was by the police 
and not by the complainant. 

Appucation on behalf of Alfred Fitzgerald to make absolute an order 
^tn to quash a conviction by justices of the applicant on tlie complaint 
of Edward Kelly for illegally using a horse. 

AU the facts sufficiently appear in the argument of counsel, and the 
jadgments of the Court. 

Stumm moved the rule absolute. 

Sydes for the complainant Kelly. The respondent Kelly is not a 
party to the proceedings, which are wrongly entitled, and should be 
**B. r. Fitzgerald." KeUy was a witness subpoenaed by the Crown 
^to were the prosecutors. 

Stumm : The case is entitled in the manner usual in such cases. 

The Court overruled the objection. 

Stumm: The defendant, on the hearing of the charge before the 
justices, raised a bond-fide claim of right which ousted their jurisdic- 
tion. The justices, however, proceeded with the case and convicted 
the appellant. 

Counsel was stopped by the Court, who were satisfied that a bond-fide 
claim of right had been clearly raised before the justices, 

B 
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Sydes for the respondent. So far as he can the respondent Kelly 
consents to the making of the rule absolute, but he is not a party to or 
responsible for the proceedings. 

Cooper J. : He initiated the proceedings, gave information, and set 
the law in motion. 

Sydes : The prosecution was by the police. Kelly was a witness 
only. He has no power to consent in the matter, and certainly should 
not pay costs. On the question of costs he cited R, v. Gracey (8 Q.L.J. 
104), Millis V. Kiefer (10 Q.L.J. 142), Fx parte Wark (8 W.N. 
(N.S.W.) 126). 

Stiimm on costs cited Black v. Turner (6 Q.L.J. 163), Cunninqliam 
V. ]\lcFarIane (1 Q.L.J. 49). 

Cooper J. : In this case prisoner was convicted of illegally using a 
horse. The horse had been bought by the prosecutor some time before 
out of the pound for either the prisoner's mother or the prisoner, it is 
not very clear for whom. It is asserted by the prosecutor that he 
afterwards bought that horse back from one or other or both of those 
two, and that it thus became his property. Some little time after, the 
prisoner was found riding the horse, and that was the case on which 
he was convicted. Now, the prisoner and his mother gave evidence 
that they never sold the horse back to the prosecutor at all ; that he 
had lent them 10s., and that they had given him a sale note of the 
horse as security for the repayment of that 10s. That is the evidence 
given before the police magistrate. 

There is no rule better known than that where what is called a bond 
fide claim of right in property is set up before justices, that claim 
ousts their jurisdiction. I think what is meant by a bo7id tide claim 
of right is such a claim as must appear to the magistrates to be a reason- 
able one — such a claim as requires adjudication upon it before it can be 
decided; such a claim as ought to be sent to a jury for decision. That 
is what seems to me to be a bond fide claim of right. It is per- 
fectly clear in this case that such a claim was set up and it was one 
which the magistrates ought not to have decided. They apparently 
did decide it against the prisoner, but the rule of law is that where 
such a claim is set up their jurisdiction is ousted. Under these cir- 
cumstances I am of opinion that the rule should be made absolute and 
with costs. The general rule is that in cases of this kind the successful 
person gets his costs, unless the unsuccessful party can show some 
special reason why he should not. It does not appear to me that 
Kelly has shown any reason why the prisoner should be deprived of 
his costs, therefore I think the prisoner is entitled to them. 

Paul A.J. : I have nothing to add as to the rule being made absolute. 
With respect to costs, I had some hesitation until I saw that a fresh 
complaint or information had been laid by Kelly on the specific charge 
of illegally using. The prisoner was first charged with stealing the 
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horse because he was suspected at the time of having taken the horse Kelly v, 
out of the yard at night, and the police first made that charge against ex parte 
him ; but they evidently came to the conclusion that the evidence was Fit zgera ld. 
not sufficient to support that charge, and induced Kelly, or asked him, Paul kJ, 
to lay a fresh information of illegally using, and the evidence of 
illegally using was not in respect to the time of the taking of the 
horse, but he was charged with riding the horse earlier in the after- 
noon. Eelly spoke to him and told him to get off the horse. Kelly 
took the saddle to Fitzgerald's mother's place, taking the horse back to 
hia own place, with every precaution to prevent it being taken out. 
Prisoner went there, and was seen by a man, whom he told he had 
come for his saddle, evidently believing Kelly had taken the saddle 
home with him. The man described what the prisoner did. Whether 
prisoner knew he was looking on or not, he apparently did the thing 
openly, and one would suppose he believed he was not committing a 
crime, but was merely getting the horse, which his mother and him- 
self afterwards said he merely mortgaged to Kelly. Thus it appears 
nothing would have been said about the charge of illegally using if 
the prisoner had not taken the horse out of the yard. When Kelly 
made the prisoner get off the horse he made no charge apparently, but 
afterwards, when the horse was taken from the yard, he then laid a 
charge of stealing. I believe if the prisoner had not taken the horse 
away there would never have been any charge of illegally using ; that, 
I consider, Kelly apparently forgave him of. The complaint Kelly 
seemed to have was that the prisoner was riding the horse in its sore 
condition. If the conviction was the outcome of the horse-stealing 
charge instituted by the police only I would have been of the opinion, 
perhaps, that he ought not to have his costs paid, but under the circum- 
stances I agree that the rule be made absolute with costs. 

Solicitors for the appellant : Atthow d McGregor, for W, H, Summer- 
ville, Ipswich. 

Solicitors for the respondent: Foxton d- Hobbs, for P. L. Cardew, 
Ipswich. 
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R. V. LICENSING JUSTICES OF ROCKHAMPTON, Ex parte 

SKINNER. 

The Licensing Act of 1885 {49 Vic., No. 18), ss. 7 {h),128^The 
Justices Act of 1886 (50 Vic., No. 5^), s, 88 — Disqualification of 
justice — Licensing justice trustee-landlord of licensing house — Certiorari 
— Mandamus — Disqualification of ratepayer and member of Municipal 
Council wlwre Council proprietor of land on which hotel erected. 

A justice who is a trustee-landlord of a licensed house in a licensing district is 
disqualified from sitting on the Licensing Bench of that District, notwithstand- 
ing s. 128 of The Licensing Act of 1885. 

Certiorari lies where the tribunal has been improperly constituted, so that it has no 
jurisdiction. 

On quashing an order on the ground of defect in the constitution of the 
tribunal, the Court may grant a mandamus or order under s. 38 of The 
Justices Act of 1886 to enter adjournments and hear and determine the matter. 

Application on behalf of Herbert Skinner to make absolute an order 
nisi, calling on Marianne Porter and the Licensing Justices for the 
District of Rockhampton to show cause why a writ of certiorari should 
not issue to bring up and quash a certificate for a license issued to 
Marianne Porter by the Licensing Justices for certain premises situated 
in Rockhampton, and why a writ of prohibition should not issue re- 
straining the said parties from further proceeding thereon. 

From the affidavits in support of the application, it appeared that 
Hugh Fiddes (one of the said justices) was jointly, with another, trustee 
in the estate of one Carl John, deceased, and as such the registered 
proprietor of certain land upon which was built the Empire Hotel, of 
which house he had joined with his co- trustee in granting the lease 
under which the present licensee holds. Beyond his trusteeship Fiddes 
had no interest in the said hotel. It further appeared that the Muni- 
cipality of Rockhampton is the owner and landlord of two hotels within 
the said licensing district, and that Samuel Thomasson (another of the 
said justices) was a ratepayer, and member of the council of the 
municipality. 
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Ldlley moved the rule absolute, and referred to I^he Licensing Act of B. v. Licensing 

Justices op 
1885 (49 Vic, No. 18), s. 7 (by 



Henchman showed cause. The evil aimed at by s. 7, is to disqualify 
any person directly interested in promoting or preventing, or otherwise 
biassed either in favour of or against, the sale of liquor. The Legislature 
has included <* owner" of licensed houses among the persons likely to 
be so interested or biassed, but the word "owner" must be so con- 
strued as not to impose further disability than is necessary to meet the 
evil legislated against. The ordinary popular meaning of the word 
** owner," in the sense of beneficial proprietorship, is such a construc- 
tion as will give full effect to the section. In a statute, words are to 
be construed according to their everyday popular meaning, and the 
ordinary meaning of "owner" does not include a trustee. The 
principle applied to this section is the general rule of law which pro- 
liibits a magistrate from acting judically in any case in which he is 
himself interested. [Raven v. Cleveland Divisional Boards 6 Q.L.J. 67). 
To thus disqualify, it is, however, necessary that the magistrate should 
have some direct pecuniary interest, however small, in the subject 
matter of the enquiry, and the mere possibility of bias in favour of one 
of the parties does not, ij>so facto^ avoid the justices' decision. {R, v. 
Eand, 36 L.J.M.C. 157, L.R. 1 Q.B. 280). Fiddes is a bare trustee 
of property, included in which is the Empire Hotel ; he has no direct 
pecuniary interest in the success of the licensee, and is not proved to 
be biassed for or against the granting of new licenses, and, therefore, 
falls without the prohibition of the section. As to Thomasson, the 
fact that he is an alderman and councillor of a municipality owning 
licensed houses within the district, is quite insufficient to bring him 
under the disqualification as " owner" or *^ landlord," or to affect him 
with the probability of bias. 

Griffith C.J.: That is a nice point. Dunes v. Grand Junction 
Canal Co, (3 H.L. Cas. 794, 17 Jur. 73) decides that a shareholder in 
a company is incapable of sitting as Judge in a matter involving the 
interests of the company. 

Henchman: Although s. 128 of the Act takes away certiorari in the 
generality of cases, it appears not to do so in a case where, as now, 
some manifest defect of jurisdiction is sought to be established . ( Colonial 
Bank of Australasia v. Willan, L.E. 5 P.O. 417). The rule should be 
discharged. If these justices were disqualified, there has been no 
decision on Mrs. Porter's application, and she is entitled to have it 



EOCEHAMPTON, 

Ex parte 
Seinneb. 



* Section 7 (b) of The Licensing Act of 1885 provides that no person who .... 
is the owner, landlord, or mortgagee of any house within the district used or 
licensed for the sale of liquor, or for playing at billiards or bagatelle, or in respect 
of which an application is made for a license under this Act, or being the mort- 
gagee of the lease or furniture of any such house .... shall be appointed or act 
as a licensing justice (Pain & Woolcock, p. 1255). 
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Griffith C.J. 



considered by a competent court. The Court should grant a mandamus 
to the justices to hear and determine the application. 

Griffith C.J. referred to The Justices Act of 1886 (60 Vic, No. 17) 
s. 88. 

Henchman : As to costs, Mrs. Porter has done nothing to incur them ; 
it was not her fault that the bench was improperly constituted. 

LilUy (contra): Mandamus is granted only when there is no other 
relief open. Here the respondent can renew her application for a 
license at the next sittings of the Licensing Court. As to costs, the 
respondent should have consented to the rule being made absolute, 
and had no right to come in and fight such a question and then seek 
to escape costs. The rule should be made absolute with costs. 

The judgment of the Court was delivered by 

Griffith C.J. : It is objected that one of the licensing justices, who 
granted the certificate, was the owner and landlord of a licensed house 
in the Eockhampton District. On the other side it was answered that 
he was only a trustee of the property. We do not think that he was 
any the less an ** owner " within the prohibition of the statute. I should 
be sorry to think that his desire to do his best for his beneficiaries 
would be less likely to bias a trustee than a personal pecuniary interest, 
which, however small, would disqualify him. The respondent Fiddes 
was, therefore, disqualified from sitting on the Licensing Bench, and 
that being so, the tribunal was improperly constituted, and its decision 
was made without jurisdiction. The rule is made absolute for a writ 
of certiorari to bring up the certificate, which will be quashed on return 
without further order. We also direct the licensing justices to enter 
adjournments and proceed with the hearing and determination of the 
application. We say nothing as to the objection to Thomasson*s com- 
petency. There will be no order as to costs. 

Solicitors for the applicant : Chambers, Bruce d McNab, for Swan- 
wick S Kavanagh, Eockhampton. 

Solicitors for the respondent, Mrs. Porter : Rees B. S Sydney Jones, 
Eockhampton. 
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SAM LONG V. McARTHUR. 

TIi£ District Courts Act, 1891 {65 Vic., No. 33), ss. 129, 130— Mittimus 
— Effect of orders under ss. 129, 130 remitting action^s — Proceedings 
in action after trial, 

An action in the Supreme Court, in which the plaintiff claimed both in contract 
and in tort, the total amount claimed by the statement of claim exceeding 
£200| was remitted to the District Court at St. George by order of a judge. 
The order, as drawn up, required the plaintiff to give security for costs, and 
directed that, in default, the action should be remitted. It appeared that, on 
hearing of the application in Chambers, it was agreed that the plaintiff's 
claim was for less than £200. After the trial at St. George, a motion for judg- 
ment was adjourned by the District Court judge to Brisbane, where, after 
further argument, judgment was given, inter alia, that the defendant should 
pay certain costs to the plaintiff. 

On an appeal from this judgment, held (per Grifl&th C.J., Copper J., and Paul 
A.J.), that it must be taken that the action was remitted under s. 129 ; that 
the effect of that section is that the action remains in the Supreme Court, and 
that all proceedings after trial must be taken in that Court ; that, therefore, no 
judgment could be given by the District Court judge on the adjourned motion 
for judgment, and that the appeal should be struck out. 

Appeal from so much of the judgment of Noel D.C.J, as ordered the 
defendant to pay any costs to plaintiff, he having only received j£10. 

Sam Long, a Chinese gardener of St. George, sued John Francis 
M* Arthur, of the same place, for £102 17s. 6d. for work and labour 
performed, £150 damages for breach of contract to pay wages, and 
sued in detinue for certain horses and other chattels, and j£60 damages 
for their detention. The action was commenced in the Supreme 
Court, but on the defendant's application, an order was made by 
Cooper J. in Chambers that the plaintiff should give security, or in 
default that the action should be remitted to the District Court 
at St. George. It was admitted in Chambers that the plaintiff's 
claim did not exceed £200. The hearing took place on the 16th 
April at the District Court at St. George, with a jury of four, 
and after the findings of the jury, the hearing of the motion for 
judgment was adjourned to Brisbane. On the motion being heard, the 
learned judge ordered judgment to be entered for plaintiff for £10, in 
respect of the claim for detinue ; judgment for the defendant in all 
other claims ; and directed that plaintiff's costs to the granting of the 
remitter order be allowed him on the issue on which he had succeeded, 
and that defendant's costs should be allowed him on the issues on 
which he had succeeded. Plaintiff was allowed twenty guineas costs 
on the trial at St. George, for the issue on which he had succeeded. 
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aoi Long v. and the defendant's costs, on the issues on which he had succeeded, 
McAbthub. 

were to be taxed in Brisbane on the District Court scale. 

Hamilton f for respondent : There is a preliniinary objection, that the 
judgment being one in the District Court at St. George, notice of the 
appeal should have been given to the Registrar of that Court, which 
has not been done. {Barker v. Palmer, 8 Q.B.D. 9). 

The action was on contract and for a tort combined, and was 
originally commenced in the Supreme Court. On the application of 
defendant, and by consent, an order was made on the 25th September 
that plaintiff should give security for costs, and in default the action 
should be remitted to the District Court at St. George. Plaintiff made 
default, and the action was tried at St. George on the 16th April, the 
question of costs being adjourned to Brisbane, and on the 14th May 
the District Court Judge made the order, part of which is now being 
appealed from. Under s. 180 of The District Courts Act of 1891, under 
which the order of Cooper J. seems to have been made, the action 
remains in the District Court at St. George, and the notice of appeal 
should have been given to the Registrar of that Court, and security 
lodged with him, and this has not been done. 

Gbiffith C. J. : The original action, being for over £200, could not 
have been brought in a District Court without consent. Apparently, 
therefore, it could not be remitted under s. 129. And, as it was 
an action on contract as well as tort, it could not be remitted under 
s. 130, although the order is drawn up as if under that section. 

[It was stated at the bar, that on the application before Cooper J. 
in Chambers, the plaintiff's actual claim was calculated, and was 
, admitted to be under £200.] 

Hamilton : If the order was made under s. 129, then no judgment 
is given by the District Court Judge ; the Registrar of the District 
Court at St. George should certify the result to the Registrar of the 
Supreme Court, in which latter Court judgment should be entered. 
There can be no appeal, the remedy is by prohibition. Moreover, the 
appellant only appeals against the part of the order directing the 
defendant to pay costs to the plaintiff, and wishes the remainder of the 
judgment to stand, under which plaintiff is to pay costs to the 
defendant. Appellant has proceeded on the assumption that there 
is a judgment against which he can appeal, and has misconceived 
the remedy. 

Lilley, for the appellant : The judgment was given in Brisbane, and 
no notice to the Registrar at St. George is necessary. 

Hamilton : Then the notice should have been given within six days, 
and is out of time. 

Liliey : We don't appeal under s. 180, but under s. 129. 

Griffith C. J. : Then the remedy is by prohibition, as there is no 
power to give judgment. (Melville v. Phillips, 9 Q.L.J. 114.) 
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Ldlley : We are appealing under both sections. 
Griffith C.J. : This matter purports to be an appeal against the 
judgment of the District Court judge at Brisbane in an action assumed 
to be pending at the District Court at St. George. The plaintiff had 
brought an action in the Supreme Court against the defendant, 
making various claims, amounting apparently in the aggregate to more 
than ^200, and, therefore, being an action that could not be brought 
in the District Court without the consent of the defendant. The 
defendant subsequently applied to Cooper J. to have the case remitted 
to the District Court at St. George, or, in the alternative, that plain- 
tiff should show cause why he should not be ordered to give security 
for defendant's costs ; in default, the matter to be remitted to go to 
the District Court. An order was made remitting the action, which 
was drawn up in the second alternative. The question now arises : 
Under which section of the Act was the order made ? Apparently the 
action could not have been remittted under s. 129 of Tlu District Courts 
Act, 1891 (55 Vic, No. 83), as the amount of the claim was over £200, 
and it is clear that it could not have been set down under s. 180, as 
the claim was substantially one of contract. It appears, however, that 
the real amount in dispute, on being calculated, was less than £200, 
and this being admitted before the learned judge in Chambers, the 
action apparently was treated as one that could be remitted under s. 
129. It clearly could not be remitted under s. 180 ; but in drawing up 
the order some mistake seems to have been made by importing some 
of the provisions of s. 180. We think we are bound to treat the order 
as having been made under the only power which the learned judge 
had to make it — i.e., under s. 129. But the action having been re- 
mitted under that section, it followed that it was still pending in the 
Supreme Court, and all the proceedings after the trial must take place 
in the Supreme Court. Under s. 130 an action is entirely transferred 
to the District Court, and any appeal against the judgment given there 
must be an appeal from the District Court, as if the action had been 
originally instituted in that Court. The parties appear to have 
thought that the action had been transferred to the District Court 
under s. 180, and the learned judge seems to have been under the 
same impression. Accordingly, he made an order that judgment 
should be entered for the plaintiff for £10, with a fixed sum for costs. 
The defendant appeals against this decision of the District Court 
judge on the assumption that it was a judgment of the District Court, 
but this is not so. If it were a judgment of the District Court, it 
would, so far as I can see at present, have been a perfectly good one ; 
but as the action was still pending in the Supreme Court, the District 
Court judge had no power to give judgment. There is, therefore, 
nothing to appeal from. It appears that the appeal is misconceived, 
and, therefore, all the Court can do is to dismiss the appeal with costs. 
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Sam Long v, 
McAbthub. 

Griffith C.J. 



June 7th. 

Gbiffith C.J. : The Court had this case put on the paper because 
the order made on the previous sitting was that the appeal be dis- 
missed with costs. There really was no appeal at all, and the proper 
order will be that the appeal be struck out, the defendant to pay the 
costs. 

Solicitors for appellant : Morris d Fletcher, for Dyball, Roma. 

Solicitors for respondent : Atthow d- McGregor, for Harvey, St. 
George. 
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2l8tf 22nd, 23rd, Mim7iq — Drainaqe — Action to comiiel cirainaf/e of mine — Wardens 
25th, 28th, and / *^ ^ , .. ^ , xj 

29th May; Court — Mining mi freehold lands — Eoyal mines — Right offreehotaer 

10t h Ju ne. ^^ ^^^.^ royal mine witlwut consent of Crown — Tlie Mining Act of 

Chubb J. 1898 (62 Vic, No. 24 j, ss, 58, 63, 65, 121, 122, 123, 129, 130. 

Plaintiffs, the holders of two gold-mining leases from the Crown, connected their 
leases by a level, in the working of which level they encroached upon the free- 
hold lands of the defendants. The defendants, who were working open royal 
mine upon their lands without lease or license from the Crown, in their mining 
operations broke into this level, which was thereafter used by both the plain- 
tiffs and the defendants for the working of their mines. The defendants' mine 
was the superjacent, and the plaintiffs' mine the subjacent mine, and while the 
defendants continued to work their mine they kept the same free from water 
by use of a water-chamber and proper pumping appliances, but having, 
however, after due notice to the plaintiffs of their intentions, ceased to 
carry on operations in their mine, water therefrom flowed into plaintiffs' 
mine in the natural course of gravitation and percolation. Plaintiffs brought 
an action to compel the defendants to continue to keep the water from their 
mine from flooding the plaintiffs' mine, and on the hearing of the action, 
contended that the defendants, being persons working a Royal mine without 
leave or license from the Crown, were wrong-doers, and were not entitled to 
the protection of the common law rule in respect of the damage caused by 
the flow of water from their mine to that of the plaintiffs. 

Held (1) that the owner of land containing a Royal mine is not prohibited from 
searching in such land for gold, or from appropriating such gold when found, 
subject only to the right of the Crown to prohibit his searching, or to claim 
such gold by virtue of the Royal prerogative ; and (2) that, in any event, the 
plaintiffs in this action had no power to question the legality of the defendants 
action with regard to a Royal mine. 

Motion for judgment on the hearing of an action by Day Dawn 
Block and Wyndham Gold Mining Company, against E. H. T. Plant, 
W. J. PauU, and the Day Dawn Church Land Gold Mining Company, 
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Limited, to recover damages for unlawfully flooding the plaintiffs* D^^ ^J^ Block 

. AND WyNDHAM 

mine, and for an injunction against the continuance of the mjury ; or, g.M. Co., Ltd. v. 
in the alternative, for liberty to enter on defendants' mine and pre- Pi^. 

vent such flooding. 

All the material facts and the argument of counsel appear in the 
judgment of the learned judge. 

Macnaughton for plaintiffs. 

Jamieson for defendants. 

C.A.V. June lOfch. 

Chubb J. : In this action the plaintiff company claimed : (1) Damages Chubb J. 

for unlawfully flooding the plaintiff's mine, and (2) an injunction against 

the continuance of the injury ; or, in the alternative, liberty to enter 

upon the defendants' mine and pump the water therefrom. The 

material facts, admitted by the parties or found by the jury, shortly 

summarised, are these : — 

The plaintiffs are mining for gold in mines situated within the 
Charters Towers Goldfield, under gold mining leases Nos. 1808 and 
1809, purporting to be granted ** under and subject to the provisions 
of The Gold Fields Act of 1874 and the regulations made thereunder, 
and to all other terms, conditions, exceptions, reservations, and 
provisoes in any of the Acts relating to the occupation of Crown Lands 
affecting the same," which leases contained a covenant by the lessees 
upon request of the Warden to bail, pump, and remove all water from 
their workings, which, in the opinion of the Warden, might be 
injurious to the holder of adjoining claims. The defendants. Plant 
and Paull, are registered proprietors in fee simple of a piece of land 
known as the Church Lands, situate within the goldfield, and lying 
between the leases of the plaintiffs. 

In the year 1887, Plant and Paull leased the Church Lands to the 
Church Land Syndicate for the term of 999 years, with the right of 
mining therein for gold and other minerals, but reserving all the 
surface rights not inconsistent with the rights leased to the Syndicate. 
The Syndicate proceeded to mine, and sunk a vertical shaft about 
58 feet in depth, and in the year 1896 handed over the rights to the 
defendant company, but without a formal assignment of their lease. 
Neither the Church Land Syndicate or the defendant company ever 
obtained any lease or license from the Crown to mine for gold under 
the Church Lands, under the provisions of the mining statutes relating 
to mining for gold in freehold land. In the course of their workings 
the plaintiffs required to connect their separated, workings in Nos. 
1808 and 1809, and for that purpose acquired from one Thomas Mills 
permission to do so, through a piece of freehold land called the Bank 
Freehold, lying to the north of and adjoining the Church Lands, and, 
accordingly, some^nine or ten years ago, they connected their workings 
by a level known as No. 10 level. In driving this level the plaintiffs 
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Day DiwN Block unintentionally, in or about the year 1892, encroached upon the 

AND WyNDHAM _, 

G.M. Co. Ltd., v. Church Lands near their north-west corner, and along their northern 
Plant. boundary, for a distance of about 40 feet. The defendant company 

Chubb J. commenced mining operations on or about 25th February, 1897, and 
mined for gold and other minerals, and in furtherance of their 
operations, sunk an underlie shaft from the bottom of their vertical 
shaft for some 400 feet northwards, and being aware of the plaintiffs 
encroachment, eventually, about the 22nd August, 1899, broke into 
No. 10 level, where it had encroached upon the Church Lands, 
consequently in defendant company's leasehold, at a point a few feet 
from the boundary line. After the connection of the underlie with 
the level, by arrangement, both parties used the level, as it was of 
mutual benefit. The defendant company's mine was the superjacent, 
and the plaintiff's mine the subjacent mine. During the time 
the defendant company was working they kept their mine free of water 
by means of a water chamber and proper pumping appliances. 
Shortly before this action was commenced, the defendant company 
decided to go into liquidation, and to stop for the time being further 
mining operations. In consequence of this decision, the pumping out 
of the mine was discontinued, and as a necessary result of such 
discontinuance, water found its way from defendant company's mine 
into the plaintiff's workings, and on January 10th, Mr. D. Eollston, 
the plaintiff's general manager, wrote to the secretary of the 
defendant company a letter complaining thereof. The defendant 
company ceased mining operations on or about the 22nd January. 
On 11th February the plaintiffs were notified that the defendant 
company would continue pumping until the 14th, after which date 
they would cease, and they did cease accordingly, and were not resumed 
until 16th March, in obedience to an interim injunction granted by the 
Court. Up to the 14th February, when the defendant company 
ceased to pump, all the defendant company's raining operations were 
conducted with usual reasonable and proper carej and according to 
the proper practice of mining. The water complained of flowed in to 
plaintiff's mine in the natural course of gravitation and percolation. 
From the 14th February to the 13th March (as found by the jury) 
(1) surface water from the defendant company's mine and the 
adjoining lands ran down their vertical shaft, and flowed along their 
underlie shaft in considerable quantities into the No. 10 level of the 
plaintiffs, and thence into their mine (2) This flow of water caused 
substantial injury to and interference with the working of the plaintiff's 
mine. (3) The injury was the natural consequence of the flow of 
water. (4) The defendant company intended to permit the flow of 
water to continue. (5) The injury therefrom was likely to be 
continuous. (6) The damage caused to plaintiff's mine for the injury 
sustained was (a) irrespective of cost of bailing,X60 ; (b) and for cost 
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of bailing, ^640. (7) The defendants, Plant and Paull, had never Day Dawn Block 

« J -- . . AND WyNDHAM 

refused to allow the plaintiffs to enter upon the Church Lands for the g.m. Co., Ltd. v, 
purpose of pumping the water from the defendant company's mine. Plant. 

Upon these facts both parties have moved for judgment. The Chubb J. 
grounds urged in support of the plaintiffs* motion are— (1) That no 
lease or license from the Crown to mine for gold in the Church Lands 
has been granted to either the Church Land Syndicate or the defendant 
company under the statutes relating to mining for gold in freehold land. 
(2) Alternatively, that the mines worked by the defendant company in 
the Church Lands are royal mines, and neither the defendant company 
or their predecessors in title have obtained a license from the Crown to 
work and win the gold therein. (8) Therefore the defendant company 
are wrong-doers, and are not protected by the common law in respect 
of the damage caused to the mine of the plaintiffs' by the influx of 
water from the defendant company's mine. 

Before proceeding to consider these questions I must refer to the 
title of the plaintiffs. They have leases granted on 8th September, 
1899, to the company, their executors, administrators and assigns 
— it is new to me that a company can have executors or adminis- 
trators — purporting to be in part granted under The Gold 
Fields Act of 1874, which Act was repealed six months before the 
leases were granted; the term is made to commence from the 
1st January, 1899, two months before the present Mining Statute (Act 
of 1898) came into operation, and while The Gold Fields Act of 1874! 
was in existence. The rentals in the leases are obviously inaccurate, 
and I doubt if there is power to antedate the term, but putting these 
irregnlarities on one side, I think the operative parts of the instruments 
confer a sufficient title on the plaintiffs for the purposes of the present 
action. Upon the first ground I remain of the same opinion that I 
expressed during the trial — namely, that Part VII. of The Mining Act 
of 1 698 does not apply to the Church Lands. The land was alienated 
from the Crown before the statute came into operation, and the 
registered proprietors. Plant and Paull, have not yet surrendered the 
land to the Crown and obtained a fresh grant in the manner provided 
by s. 63, nor have the Church Land Syndicate or .their substitutes, the 
defendant company, obtained, as they might have done, a lease from 
the Governor under the provisions of s. 65. Had either of these 
courses been taken the land would, as the statute says expressly, 
*' thenceforth be subject to the provisions of this part (VII.) of the Act. 
As it is situated at present the land is expressly excluded from the 
operation of Part VII., (s. 68). Without doubt the Legislature of the 
State could pass a law to deal with royal mines on lands alienated 
before the passing of the Mining Act, and which are not brought under 
the operations of Part VII., because, by The Constitution Act of 1867, 
the Crown has vested them in the Legislature (ss. 80, 34 and 40), but 
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Day Dawn Block it has not yet assumed to do so. The defendants' workings are 

AND VV YNDHAM 

G.M. Co., Ltd. v. undoubtedly a " mine " as defined by the Act, though not a ** mining 
Plant. tenement'* (see s. S^Definitions), and there are other parts of the 

Chubb J. statute which apply to it, and although the defendant company's mine 
is not within Part VII., the provisions of s. 121 clearly apply. By 
that and the following sections influx of water can be dealt with (see 
ss. 122, 123, 129, 130), but by the Warden only. He can grant an 
injunction or award damages. Then again, under s. 190 it is possible, 
though I do not decide, that the plaintiffs might recover from the 
defendant company a contribution for draining the water in dispute, 
but it must be recovered in the Warden's Court. The baling 
regulations apply only to ** mining tenements," but, even if they 
applied to the defendant company's mine, the remedy under them must 
be sought from the Warden. 

It follows, therefore, in my judgment, that if the plaintiffs have any 
grievance in respect of the matter complained of by virtue of the Act 
against the defendant company, the relief and remedy must be sought 
in the Warden's Court and not in this Court. 

The second ground taken was not in any way litigated at the hear- 
ing, and is only now raised on the motion for judgment. Neither the 
pleadings, evidence, questions put to the jury, the cases cited, nor my 
notes, show the least reference to it. On the contrary, during Mr. 
Macnaughton's opening, I asked him if the Crown's prerogative in 
royal mines did not still remain, and he said " No, it has been swept 
away by the Act of 1898. Unless a freeholder obtains a lease 
under the Act he cannot mine at all." Now, whether a mine is a 
royal mine, and whether the Crown has granted a license to mine for 
and appropriate the- gold in it, are questions of fact, and, like all other 
questions of fact, should be proved by apt and adequate evidence. 
Had this case been sharply raised I should, as a matter of course, have 
taken care to get the relevant facts, if disputed, found by the jury, and 
the defendants would have had the opportunity of adducing, if desired, 
more evidence. Their counsel now naturally objects, on the ground 
of surprise, to the Court giving a decision upon the point, and to 
decide it adversely to them on the case as it stands might be produc- 
tive of injustice. But the learned counsel for the plaintiffs contend 
that there is evidence in the case sufficient for the determination of 
the questions, and asks to have it decided. As the view I take of the 
law is not adverse to the case of the defendants, and as the point was 

• 

extensively argued on both sides, I will give my opinion upon it, on 
the assumption that it has been proved that the defendant company's 
mine is an open royal mine, and that it has been worked without a 
license — that is, an express license — from the Crown. Should my 
view be held to be erroneous, the defendants will not suffer from the 
expression of my opinion, as I have no doubt the Court of Appeal 
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would certainly give them an opportunity, if necessary, of adducing Day p^J^ Block 
further evidence on the questions of fact. At common law, irrespec- g.M. Co., Ltd.v. 
tive of royal mines, every person has a right to mine in his freehold ^^* 

and to grant leases to others to mine therein ; and the law in regard Chubb J. 
to mining, as between adjoining mineowners, is this — if the workings 
of a mineowner upon a higher level are proper and usual he will be 
free from liability, although, as the necessary result of such workings, 
water, which had not previously descended, descends by gravitation 
into a lower mine, or water, which has previously descended, descends 
in greater quantities, and the law is the same in regard to surface 
water. The authorities for this statement of the law will be found in 
Smith v. Kenrick (7 C.B. 515), Baird v. Willidmson (15 C.B. N.S. 876- 
390), Bylands v. Fletcher (L.R. 3 H.L. 889-841), Wilson v. Waddell (2 
App. Cas. 95), Lomax v. Stott{^^ L.J. Ch. 884), R, v. Spon Lane Colliery 
Coy. (8 Q.B.D. 680-682). The law being as I have stated, upon the 
facts as they have been found by the jury the defendants are undx,. hkt 
obligation to the plaintiffs in respect of the damage they have sustained. 
There is no servitude owing by the defendants to the plaintiffs in respect 
of the influx of water, and what the plaintiffs have suffered is a damnum 
absque injuria. Without more, irrespective of the question of royal 
mines, the defendants would be entitled to judgment. But it is con- 
tended that the defendant company by mining a royal mine without 
license from the Crown are wrong-doers, and therefore not protected 
by the common law In support of this proposition reliance is placed 
upon the case of Mines (Plow. 810), and Attorney -General v. Morgan 
(1891 1 Ch. 482). In the first case, in the year 1568, it was decided 
— ^I cite only the first resolution — that by the law all mines of gold 
and silver within the realm, whether they be in the lands of the Queen 
or of subjects, belong to the Queen by prerogative, with liberty to dig 
and carry away the ores thereof, and with such other incidents thereto 
as are necessary to be used for the getting of the ore. With reference 
to the second part of this resolution, GriflBth C. J., in the case of Plant 
V. Rollston (6 Q.L. J., at p. 99), observed — and it is pertinent to their case 
— that this right of entry and mining by the Crown, if it still exists, 
has been in abeyance for centuries ; and, in the same case, Eeal J., at 
p. Ill, discussing the ca,se o( Attorney -General y, Morgan (supra), points 
out that in no part of that case was the propriety of the owner of the 
farm containing the royal mine in question giving a lease to Morgan to 
mine for gold therein, subject to the right of the Crown, commented 
on, and indeed cases have been cited to me during the argument 
showing it to be not unlawful for the owner to mine himself for gold, 
or to grant a lease to mine for gold in the freehold, of course, subject 
to the Crown's right to the gold being at any time asserted. [Broadhent 
V. MarsJuill (2 W. & W. (E.) 115), Ah Wye v. Locke (8 A.J.E. 84, 85), 
Newington Freehold G.M. Co. v. Harris (8 W.W. & a'B. (E.) 174), and 



Chubb J. 
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Day Dawn Block see Carroll v. Woolridge (18 V.L.R. 868), and Bonshaw Freehold G.M. 

AND WyNDHAM 

G.M. Co.,LTD.t;. Co. v. Tlie Prince of Wales Co. (6 W.W. & a'B (E.) 126, 140).] 
Plant. 

Mining for gold on private property with the tacit assent of the Crown 

was held not illegal so as to avoid contracts. But the contention 
made here is that until the owner or his lessee or licensee, has actually- 
obtained an express license from the Crown, it is unlawful to break 
the surface in the search for gold. For this especial contention. 

Attorney- General v. Morgan is cited, and in particular the statement 
by North J., at p. 448, " but as the gold does not belong to 
him he has no right to touch it without authority from the 
Crown.** I can find nothing in this case, or in the Cdimoi Mines {supra) ^ 
which prohibits the subject from digging in his own land in search of 
gold, subject, of course, to the right of the Crown to come in and 
claim either the whole of the gold, or a royalty on it when a royal mine 
is found, or to restrain further working without a license, and probably 
to work it or grant a license to do so. I say " when found," for I 
agree entirely with the observations of the Chief Justice in Plant v. 
Rollston (suDra), at p. 100, 101. [See passim Attorney -General v. Great 
Cobar Copper Mininy Co. (21 N.S.W.L.R. (L.) 351), as to the 
number and variety of circumstances which go to determine the 
existence of a royal mine.] If, therefore. North J. intended to lay it 
down as law, as it is here contended, that a subject cannot break the 
surface of his land, or mine in it in search of gold, and in the expecta- 
tion or hope of finding it, unless and until he has got an express 
license from the Crown to do so, then I respectfully decline to 
assent to that view; but I do not think North J. meant anything of the 
kind; quite the opposite. The language used by a judge in a particular 
case must be considered with reference to the particular circumstances 
of that case. In Attorney -General v. Morgan, defendant was working 
an open royal mine and appropriating the gold, after the rights of the 
Crown had, through the Commissioners, been asserted, and the defendant 
had refused to pay the royalty demanded. All, therefore, that 
North J. and the Court of Appeal meant to decide, and all that they 
did decide, and all that was necessary to decide, was, in my opinion, that 
the subject having found, opened, and worked on his lessors' land a royal 
mine, could at the suit of the Crown be restrained by injunction frora 
working it any further, and from appropriating the gold, until he had 
obtained a license from the Crown so to do. That is a very different 
thing from deciding that the subject cannot search for gold in his own 
land (I say nothing about appropriating it), unless and until he has 
obtained a license from the Crown for that purpose. But assume 
the law to be so. Is it open to the plaintiff company to complain ? 
The right is the right of the Crown, which it can assert or not, as it 
pleases, against the subject. If the Crown does not choose to assert its 
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right, how can its abstention affect a stranger, or how can the plaintiffs D^^ D^wn Block 
assert it on behalf of the Crown ? What is to prevent the Crown from q.m. Co., Ltd. v. 
standing by and allowing the subject to dig in and explore in his own Pi^ant* 

land for gold, and then come in and assert its right when he has Chubb J. 
found a royal mine, or, alternatively, " of its royal grace," abstain 
from asserting any right whatever ? Nothing that I can see. If 
the Crown can do this, the subject's right to mine on his own land 
as against all others but the Crown, does not depend upon the existence 
of a license. I have shown that, irrespective of royal mines, a subject 
can, at Common Law, mine on his own land. How then can the 
legality or propriety of his mining for gold be questioned by anyone but 
the person entitled to the gold, namely, the Crown? The case of 
Plant V. Rollston (supra), has decided that the owner of the Ian 
has the possession of the royal mines therein, and can maintain tres- 
pass against a stranger for working there, and taking the gold there- 
from, without a license from the Crown, and recover the gold so 
taken. This possession of royal mines and the gold therein by the 
owner of the land is, therefore, lawful against everybody but the Crown. 
I think Plant v. Rollston is an authority in favour of the view that the 
subject can mine for gold in his own land without first having obtained • 

a license from the Crown, leaving the Crown to exercise its prerogative 
how and when it pleases. Who, then, can prevent the defendants 
from actually winning the gold ? No one but the Crown. Whether, 
therefore, the defendants have a license to do so or not is, it appears 
to me, of no concern to any other person, unless that other person 
has, which the plaintiffs have not, obtained a license or authority 
from the Crown to work for and win the gold in the Church Lands. 
The plaintiffs are attempting to extend the law further than it has 
yet been carried, without, in my judgment, the support of either prin- 
ciple or authority. Their case, therefore, fails on the second ground. 
But, further, it appeared from statements of counsel made during the 
trial that there had been mining for gold on the Church lands for 
some thirteen years past, and that on one occasion, which was the 
subject of the action Plant v. Attorney -General (5 Q.L.J. 67), these very 
plaintiffs had, some ten years ago, mined in to the Church lands, and 
taken therefrom a large quantity (many tons) of auriferous stone ; 
that after the action the plaintiffs had given up to the Crown 
the gold won by the trespass, and that the Crown had then given it 
to the Church Lands Syndicate. On these facts it was argued that 
the defendant company were mining for gold with the actual know- 
ledge and tacit assent of the Crown ; in other words, although without 
a formal license or grant under seal, yet by the authority of the Crown, 
which was an answer, if any were needed, to the point as to license 
made by the plaintiffs. If this question had been submitted to the 
jury I think it is highly probable they would have found in favour of 
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Day Dawn Block the defendant company. In my opmion the case of the plaintiffs fails 

AND Wyndham ... _ ^, . 1 . , i. , -, - 1 . 

G.M. Co., Ltd. v. entirely, and there must be judgment for the defendants. 

Plant. Solicitors for the plaintiff : Wynn^ Williams (& Murphy, 



Chubb J. 



Solicitors for the defendants ; Gair S Schacht. 
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6th June, 

Chuhb J, 



R. V. FRIDAY, Ex parte FRIDAY. 

Fugitive Offenders Act, 1881 (44 and 45 Vic, c, 69), ss, 14, 19 — 
Arrest of offender on cliarge of vagrancy — No evidence of offence 
charged — Admission of evidence before justice as to committal of 
offence — Application not made in good faith or in the interests of 

justice — Trivial case. 

Prisoner, a married woman, was arrested in Townsville on a warrant issued by a 
magistrate in Victoria on a charge of vagrancy. On an application to the 
police magistrate under s. 14 of the Fugitive Offenders Act^ 1881 , to return 
the prisoner to Victoria, the mother of the prisoner gave evidence that the 
prisoner, being then of the age of 15 years and unmarried, left the home 
of her parents in Melbourne without their consent and went to Sydney, where 
she married a man with whom she was proceeding, at the time of her arrest, to 
Japan, and that she had, on the advice of the Victorian Police Department, 
charged the prisoner with vagrancy, and obtained the issue of the Victorian 
warrant. No evidence was given that the prisoner was without means of 
support. In reply, the evidence of the prisoner was tendered, but the magistrate 
refused to hear her evidence, and ordered her return to Victoria. 

On the return of a rule nid, under s. 19 of the Act, appealing from that order, 
Chubb J. held (1)— following In re Carlo Pedro (5 Q.L.J. 22)— that the magis- 
trate was wrong in refusing to hear the accused ; and (2) that the application 
was not made in the interests of justice nor in good faith, within the meaning 
of s. 19 of the Act, and that the order must be set aside and the prisoner 
discharged. 

Motion to make absolute a rule nisi granted by Chubb J. by way of 
appeal from an order made by the police magistrate at Townsville, 
under s. 14 of the Fugitive Offenders Act, 1881, ordering the prisoner 
to be returned to the State of Victoria. 

The prisoner had been apprehended at Townsville upon a warrant 
issued by a Victorian magistrate upon a complaint made by the mother 
of the prisoner. Upon being brought before the police magistrate at 
Townsville, the mother gave evidence, and stated that the prisoner, 
her daughter, was 15 years of age ; that she resided with her at 
Richmond, near Melbourne ; that on the 80th April last the prisoner 
left her home without her knowledge, then being unmarried, and went 
to Sydney, New South Wales, where, on the first of May (as she had 
been informed), she had married Sydney Friday, and on the next day 
left with her husband for Japan ; that on the 4th of May she was 
advisv3d by the Melbourne police to charge her daughter with vagrancy, 
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and did so ; that her only object in making the complaint was to get R- v. Pbiday, 
,j,,,, ,,-, .-., li^j Ex parte Pbiday. 
ner daughter back, and that after the warrant was issued she consulted 

the Attorney-General of Victoria, and left matters in the hands of the ^*^°^^ ^' 

Victorian police. The police magistrate refused to hear the evidence 

of the prisoner which was tendered, refused to make an order to 

discharge the prisoner from custody, and ordered her to be returned to 

Victoria under the warrant. A rule nisi to quash this order was 

granted by Chubb J., under s. 19 of the Fugitive Offenders Act, on the 

following grounds : — (1) That the prisoner was improperly arrested 

without a provisional or endorsed warrant. (2) That the application 

for the return of the prisoner was not made in good faith, in the 

interests of justice or otherwise. (3) That the charge was trivial. 

(4) That there was no evidence of the alleged offence having been 

committed. (6) That the police magistrate refused to receive evidence 

ot the prisoner tending to negative the offence charged. 

Mticnaughton, for the prisoner, abandoned the first ground, the 
warrant having been endorsed by the police magistrate after the arrest 
had 'been made. 

Beaumont (Crown Solicitor) showed cause. The police magistrate had 
complied with the provisions of s. 14 in being satisfied that the warrant 
was duly issued, and of the identity of the prisoner, and of the offence 
charged being within the Act. The Court will not go behind the order. 

Macnaughton, on the last ground, cited R, v. Smith (10 W.N. (N.S.W.) 
171.) 

Chubb J. : In my opinion there was absolutely not a shred of 
evidence of vagrancy to justify the issue of the warrant in Victoria. 
The desire of the mother to regain her daughter was natural, and it 
has my sincere sympathy, but Acts of Parliament are not to be construed 
by sentiment. The Fugitive Offenders Act was not passed to be made, 
by the invention of fictitious charges, a vehicle for oppression, and the 
idea of a State displaying such a tender regard for its idle and disorderly 
people, who, having no visible lawful means of support, have left the 
State, by setting in motion the Fugitive Offenders Act to bring them 
back again, is too ridiculous for contemplation. Apart from the 
moral aspect, the case is of a very trivial nature, and the application 
for the return of the prisoner is admittedly and, in my judgment, 
certainly not made in the interests of justice, nor in good faith, within 
the meaning of the statute. Again, on the authority of R. v. Smith (10 
W.N. (N.S.W.) 171), and In re Carlo Pedro (5 Q.L.J. 22), the police 
magistrate was wrong in refusing to hear the evidence of the prisoner, 
and, having regard to all the circumstances of the case, I think it would 
be unjust and oppressive to return the prisoner. The appeal will there- 
fore be allowed, and the rule made absolute for the discharge of the 
prisoner absolutely. 

Solicitor for prisoner : A» (r. Unmack. 
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27th, 28th, 29th, 

3rd kth 'eth ^7th ^^ Matrimonial Causes Jurisdiction Act of 1864 {28 Vic,, No. 29), s. 26 — 

10th, llth, 17th Adultery by plaintiff^ — Finding of Court — Verdict of jury — Adoption 
June. 1 • , ^ 
by judge — Costs, 



Power J, 



Power J. 



Under S..26 of The Matrimonial Causes Jurisdiction Act of 1864, the decision of the 
question as to whether the plaintiff has during the marriage been guilty of 
adultery is one on which the Court must give its own finding ; but where the 
trial of the petition for divorce takes place before a judge and jury the conclu- 
sion of the jury .on such a question of fact should, as a general rule, be adopted 
by the judge. 

On the verdict of a jury, which there was no reason to disregard, and which could 
only be interpreted to mean that the plaintiff had been guilty of adultery, a 
decree for the dissolution of the marriage was refused. 

A co-defendant, against whom a verdict of adultery has been found, is primarily 
liable for the plaintiff husband's costs, and will not be relieved from payment 
of them merely because the husband has been found guilty of adultery with 
another woman. 

Bremner v. Bremner and Brett (3 Sw. <fe Tr. 378) followed. 

A defendant wife, even though she be found guilty of adultery, is entitled as against 
her husband, to her full costs so long as the defence is reasonably and properly 
conducted {Robertson v. Robertson, 6 P.D. 119), and the costs of unsuccessful 
counter charges will not be disallowed unless they are unreasonable and 
vexatious. The wife's costs so ordered to be paid by the husband are not to be 
receivable by him, when a guilty party, from the co-defendant. 

Trial of a petition for divorce by William Donald Ross, plaintiff, 
against Edith Ross, defendant, and Phillip James Symes, co-defend- 
ant,, before Power J. and a jury. 

Feez S 0*Rourke for plaintiff. 

Stumm for defendant. 

Lukin for co-defendant. 

The facts and arguments appear sufficiently from the judgment of 
the learned judge. 

C.A.V. 

June 17th. 

Power J. : The trial of this cause upon the petition of the plaintiff, 
William Donald Ross, for the dissolution of his marriage with the 
defendant, Edith Ross, on the ground of her adultery with the co- 
defendant, Phihp James Symes, took place before me with a jury at 
Rockhampton. Certain issues settled by the parties were submitted as 
questions to the jury, which, with their answers thereto, were as 
follows : — 
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1. Was the plaintiff, William Donald Ross, on the 18th May, 1892, Boss «. Boss 

AND SyMES. 

lawfully married to the defendant, Edith Ross (then Edith Bennett), 

at Hughenden, in the State of Queensland ?— Yes. ^°^®^ '^• 

2. Has the defendant, Edith Boss, committed adultery with the co- 
defendant, Philip James Symes ? — Yes. 

3. Has the co-defendant, Philip James Symes, committed .adultery 
with the defendant, Edith Boss ? — Yes. 

4. Has the plaintiff committed adultery with one Masco tte Perrier ? 
—No. 

5. Has the plaintiff committed adultery with one Lillie Deschamp ? 
—No. 

6. Has the plaintiff committed adultery with one Suzanne Duvallet? 
—No. 

7. Has the plaintiff committed adultery with one Alice Gregson, 
alias Alice Bussell ? — No. 

8. Has the plaintiff committed adultery with one Inez Hill? — No. 

9. Has the plaintiff, at a brothel in Campbell Street at Bockhamp- 
ton, committed adultery with persons whose names are unknown to 
the defendant ? — Yes. 

10. What amount of damages should be paid by the co-defendant, 
Philip James Symes, in respect of the adultery (if any) committed by 
him ? — None. 

Upon these findings I reserved my decision as to whether I should 
grant a decree for the dissolution of the marriage of the plaintiff and 
defendant. Section 26 of The Matrimonial Causes JuHsdiction Act 
provides that the Court shall not be bound to pronounce a decree for 
the dissolution of a marriage if it shall find that the plaintiff has, 
during the marriage, been guilty of adultery ; that is, under the Act, 
adultery by the plaintiff is what is termed a discretionary bar to the 
dissolution of the marriage. It is now, however, settled law, accord- 
ing to the interpretation placed upon this clause by the divorce courts 
in England, that this discretion must be a regulated discretion, and 
that unless there are special circumstances attending the commission 
of the adultery or special features placing it in some category capable 
of distinct statement and recognition, that discretion is not to be exer- 
cised in favour of a plaintiff who has been found to have committed 
adultery. It is not contended that there are any special circumstances 
existing in this case, and it was not disputed that if the Court should 
find that the plaintiff had committed adultery a decree for a divorce 
could not be granted. It is therefore my duty to find whether the 
plaintiff has or has not committed adultery. To enable me to do so 
it is essential to discover what the finding of the jury was upon this 
point. Six of the questions submitted to them related to acts of adul- 
tery alleged against the plaintiff. Five of those questions they 
answered in the negative and one in the af&rmative. A difficulty has 
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Boss t;. Ross arisen in consequence of the answers to questions Nos. 4, 6, 6, and 9, 

AND SyMES. 

and I have been asked to disregard the answer to question No. 9 as 

Power J. inconsistent with, and in contradiction to, the answers to questions 
4, 5, and 6. It is important, in order to completely understand those 
answers, to examine the facts of the case relating to those issues. Tlie 
defendant, in her statement of defence, alleged that the plaintiff, 
during the years 1899 and 1900, had committed adultery at a brothel in 
Campbell Street, Bockhampton, with persons whose names were un- 
known to her» The co-defendant, in his statement of defence, alleged 
that the plaintiff, during the years 1899 and 1900, had committed 
adultery at a brothel known as Paris Villa, in Campbell Street, Rock- 
hampton, with divers women of ill-fame named Mascotte Perrier, 
Lillie Deschamp, and Suzanne Duvallet. Upon the first of these 
allegations question 9 was framed by the parties, and upon the second, 
questions 4, 6, and 6. The only evidence given in support of those 
charges was that of Police-constable Murdoch McLean. The evidence 
is brief, but important, and I set forth the note I took of what he said, 
so far as it is material. He said : — ^' I had administration of The 
Contagious Diseases Act. I had it from April, 1897, to August, 1900. 
I had the control of all registered women. I knew a brothel at the 
corner of Cambridge and Campbell streets. It went by the name of 
Paris Villa. Four French women occupied it— Emma Duvallet, 
Suzanne Duvallet, Lillie Deschamp, and Mascotte Perrier. Emma 
Duvallet was the eldest of the four. They were registered. They 
came up for registration on the 16th of May, 1899. I know Ross 
(plaintiff). I saw him on one occasion at night, about 12 o'clock, go 
into Paris Villa on Saturday, at some June races (1899) — 8rd June. I 
was on duty. He said, * Good night, Peter.* There were four or five 
men with him. That was the first time I saw him go in. I saw him 
go in on a few other occasions — four or five times — between June, 
1899, and June, 1900. It was always at night, always late, after 11 
o'clock." The plaintiff did not deny that he had been at the brothel 
known as Paris Villa at night, but said that on the first occasion 
mentioned by McLean and on three or four other occasions mentioned 
in 1899 and 1900 about the period mentioned he had gone there in his 
professional capacity as a dentist, as he did not care about the women 
coming to his rooms. In the course of summing up I told the jury 
that questions Nos. 4, 6, 6, and 9 related to the allegations of adultery 
by the plaintiff at Paris Villa. I pointed out that the fact that a man 
was seen to go into a house of ill-fame was evidence, but not conclu- 
sive evidence, as to whether adultery was committed by him, and that 
it was for the jury to say whether they were satisfied with the plain- 
tiff's explanation. I also said that, as far as the specific charges of 
adultery with the particular women Suzanne Duvallet, Lillie Des- 
champ, and Mascotte Perrier were concerned, it was for the jury to 
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say whether it were possible to distinguish with which, if any, of those '^obb v. Ross 

. ,j AND SyMES. 

women the plamtin committed adultery ; but that, as far as 1 could 

see, all the jury could do was to give a general finding that he did or Power J. 
did not commit adultery with them. The jury have found that the 
plaintiff did not commit adultery with Suzanne Duvallet, Lillie 
Deschamp, or Mascotte Perrier, all of whom were known to be inmates 
of Paris Villa ; but they have found that he did commit adultery at a . 
brothel in Campbell Street— which the jury was told was Paris Villa — 
with persons whose names are unknown to the defendant. The diffi- 
culty is to know what interpretation to put upon those words ** whose 
names are unknown to the defendant." I have to endeavour to under- 
stand the interpretation the jury put upon those words. The phrase 
has been taken by the parties from the pleadings and incorporated 
into question No. 9, of which it forms an essential part. I have no 
doubt when the statement of defence was drawn the defendant did not 
know the names of the women with whom she alleged the plaintiff 
had committed adultery in a house in Campbell Street ; but both the 
name of that house— Paris Villa — and the names of the inmates must 
have been known to the defendant or her solicitor before the com- 
mencement of the trial, for McLean, whose evidence supplied both, 
was called as a witness by the defendant. No application was, how- 
ever, made to alter the wording of question No. 9, and no exception 
was taken to the question being left to the jury in the form in which 
it had been settled. The jury heard McLean's evidence ; there was 
no evidence whatever to show that there were at that time any o!her 
women in that house besides the four mentioned by McLean— that is, 
Emma Duvallet, Sazanne Duvallet, Lillie Deschamp, and Mascotte 
Perrier — and they knew the ninth question related to adultery alleged 
to have been committed at Paris Villa. I have no hesitation, there- 
fore, in saying that I can only conclude that the jury did not under- 
stand the words ** persons whose names are unknown to the defendant** 
to mean an indefinite number of persons who may or may not have 
been at Paris Villa and whose names were during the trial unknown 
to the defendant. The persons described as ** unknown to the 
defendant ** were, in fact, definitely ascertained, and, I think, were 
fully understood by the jury to be Emma Duvallet, Suzanne Duvallet, 
Lillie Deschamp, and Mascotte Perrier. I therefore read the answer 
to question No. 9 as meaning that the plaintiff committed adultery 
with those four women. The answers to questions Nos. 4, 5, and 6 
would appear to negative this finding as to the last three named — 
Susanne Duvallet, Lillie Deschamp, and Mascotte Perrier — and to leave 
intact only the finding of adultery with Emma Duvallet. This would, 
I consider, be an unreasonable construction of the finding, for through- 
out the trial there was no suggestion that, independently of the other 
three women, the plaintiff committed adultery with Emma Duvallet, 
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Ross V. Ross and, unless I were compelled to do so, I would not come to the con- 

* elusion that the jury intended to give such a verdict. The more 

Power J. obvious and, it seems to me, the more reasonable view with which to 
read those findings is this : When the jury answered question No. 9 in 
the affirmative they intended to find that the plaintiff committed 
adultery in Paris Villa with one or more of the women named, but 
that, being unable to say with which woman adultery had been com- 
mitted, they answered in the negative questions 4, 6, and 6 as to the 
adultery with Perrier, Deschamp, and Suzanne Duvallet. That I 
would take as a general finding that the plaintiff committed adultery 
at Paris Villa with one or more of the four women named. Though 
the jury have not expressed themselves directly to that effect,- 1 am of 
opinion that, reading together the answers to questions No. 4, 5, 6, 
and 9, and looking to the facts of the case, such is the proper con- 
struction to put upon their verdict. 

Now, it has been contended that in this case the Court is 
not bound by the opinion, nor even by the decision, of the jurj 
as to the adultery of the plaintiff, and that upon this question 
the Court must give its own finding, and will only look to the 
decision of the jury as an assistance to form its own conclusion 
of fact, which may or may not coincide with the conclusion of the 
jury. The case of Narracott v. Narracott (8 Sw. & Tr. 408), which 
was cited in support of that proposition, was one in which the jury 
had been unable to agree as to whether the plaintiff had been guilty 
of cruelty, upon which the Court, after taking their answers to other 
questions, discharged them and formed its own conclusion without the 
assistance of the jury. That case would have been applicable if on 
this trial no decision had been given by the jury. I consider that the 
jury have given a verdict which can only be interpreted to mean that 
the plaintiff was guilty of adultery. I cannot see that there is any 
ground why I should endeavour to disregard such a verdict. They 
were the judges of fact, and, after lengthy deliberation, came to their 
conclusion. There is no doubt that, under the provisions of s. 26. of 
The Matrimonial Causes Jurisdiction Act of 1864 , the finding as to the 
plaintiff's adultery must be the finding of the Court itself. Where, 
however, the trial takes place before a judge and jury the conclusions of 
the jury as to matters of fact should, as a general rule, I consider, be 
adopted by the judge. Cases may arise in which the judge might feel 
that he ought to disregard the finding of the jury ; but I do not con- 
sider this is such a case. I feel that, in coming to a conclusion of 
fact ad to the plaintiff's adultery, I may safely be guided by the con- 
clusion of the jury. I therefore find that the plaintiff, during the 
years 1899 and 1900, did commit adultery at Paris Villa, in Campbell 
Street, Rockhampton, with one or more of the women named Emma 
Duvallet, Suzanne Duvallet, Lillie Deschamp, and Mascotte Perrier. 
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I must, therefore, refuse to grant a decree for a divorce, and the Ross v. Ross 

AND Stmes. 
petition for the dissolution of the marriage must be dismissed. 

The question of costs has required careful consideration. After ex- 
amining the cases cited by counsel, it seems to me that where a petition is 
dismissed on the ground of the plaintiff's adultery the order to be made 
as to costs depends very much on the circumstances of each case. The 
plaintiff has been successful as against the co-defendant on all the 
issues raised between them. He has proved that the defendant and 
co-defendant were guilty of adultery ; he has disproved the allegations 
brought against him by the co-defendant of adultery with five separate 
women. Under these circumstances, although the petition is dis- 
missed, I think that the plaintiff is entitled to his costs against the 
CO defendant. He is, so far as the co-defendant is concerned, a suc- 
cessful party, and the fact that, on another issue raised by the defend- 
ant, he has been found to have committed adultery, is no ground, to 
my mind, for depriving the plaintiff of his costs against the co- 
defendant. I adopt the words used by the Judge Ordinary in Bremner 
V. Bremner and Brett (8 Sw. & Tr. at p. 880) : — ** My own opinion is that 
when a jury has found a verdict of adultery against a co-respondent he 
is primarily liable for costs, and he ought not to be relieved from the 
payment of them merely because the husband has been guilty of 
adultery with another woman.*' I therefore order that the plaintiff's 
costs of the suit be taxed and paid by the co-defendant. I now have 
to deal with the defendant's costs, who, though she has been found 
guilty of adultery, has yet succeeded in establishing that the plaintiff 
himself is a guilty party and, therefore, not entitled to the relief which 
he seeks in this action. A husband who brings a suit for dissolution 
of marriage against his wife must certainly be prepared to face the 
penalty of paying her costs if she proves that he, too, has been guilty 
of adultery. Three counter charges of adultery were brought by the 
defendant against the plaintiff, two of which the defendant has failed 
to establish. I have been asked to disallow the costs of those unsuc- 
cessful counter charges ; but I do not consider I should do so unless I 
were satisfied that those charges —in respect of Inez Hill and Alice 
Gregson — were unreasonable and vexatious, and I cannot come to 
that conclusion. Nor do I think that in this case the wife's costs 
should be restricted to the amount paid into Court by the plaintiff. 
So long as the defence is reasonably and properly conducted the 
wife, even though she be found guilty, is entitled to her full costs. 
{Robertson v. Robertson, 6 P.D. 119). I order that the defendant's 
costs be taxed and paid by the plaintiff, the amount paid into 
Court being applied in satisfaction pro tanto, I do not consider 
that the plaintiff is entitled to recover from the co-defendant the 
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defendant's costs so ordered to be paid, and I make no order to that 

effect. 

Solicitor for plaintiff : J. Fattison. 

Solicitors for defendant : T. F, Fitzgerald d Walsh, 

Solicitors for co-defendant : .Uees R. and Sydney Jones, 

[Reported by Mr. E. A. Douglas, Associate to Mr. Justice Power] . 
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LAW DEBENTURE CORPORATION v. McCOWAN AND 

OTHERS. 

Mortgage — Foreclosure — Order absolute — 0, LXVI,, r. 2, 

As orders of course are, by virtue of O. LXVI., r. 2, not to be drawn up, a summons 
should be issued, returnable before a judge in Chambers, and a hand brief 
delivered, on an application for an order absolute for foreclosure. 

Queensland Trustees Limited v. Booth (9 Q.L.J. 324) discussed. 

Motion to make absolute an order nisi for foreclosure. 

This was an application to make absolute an order nisi granted by 
Griffith C.J. on 10th June, 1901, in form 8 of Seton (4th Ed.), p. 
1036, the defendants, by their counsel, admitting the amount due, in 
default of payment within one month, at the time and place specified, 
the defendants to stand absolutely foreclosed. After the expiration of 
the time specified, application was made to the Registrar, who pointed 
out that orders of course were abolished by 0. LXVI., r. 2, and that 
it would be necessary to move the Court, as decided in Queensland 
Trustees Limited v. Booth (9 Q.L.J. 824). 

Scott, for plaintiffs, moved the order absolute. 

Griffith C. J. : It is true that orders of course have been abolished. 
The report of the case cited is incorrect. It is not necessary to men- 
tion the matter in Court. A summons should now be taken out, and 
a hand brief delivered to appear before a judge in Chambers. 

The necessary affidavits having been read, the order was mad^ 
absolute. 

Solicitors for plaintiff : Flower dt Hart, 
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DONALDSON v. HEMMANT. 

Vendor and purchaser — Sale by auction — TMhographic sale plan erroneous 
as to land sold — Mistake — Rectification — Compensation clause — 
Knowledge of the purchaser — Statute of Limitations. 

The plaintiff bought at auction from the defendant certain allotments of land, 
which, before the sale, had been marked on the ground with corner pegs 
bearing the numbers of the lots and showing the position of the roads as laid 
out. The plaintiff after the sale inspected the lots which he had bought, and was 
quite satisfied. The sale note described the land as ** the land described in 
plan of subdivision of, etc., as allotments so and so." The conditions of sale 
contained a provision for compensation for errors in description or particulars. 

It appeared that the plan alleged to be that referred to in the sale note did not 
accurately delineate the allotments as marked on the ground by the pegs. 

Nine years after the sale, and before transfer, the plaintiff brought an action against 
the defendant, alleging that the position of the pegs had been fraudulently 
altered by the defendant from their original position, which,' he contended, 
corresponded with the plan ; but this was negatived by the jury. He then 
claimed to be entitled to rescission or damages, on the ground that the land 
which the defendant was willing to transfer to him, being the land marked by 
the pegs, did not correspond with the plan. 

Held, that the subject matter of the contract was the land marked on the ground 
by the pegs at the time of the sale, and that the plaintiff's remedy, if any, was 
for compensation under the conditions of sale. But held that this claim was 
barred by the Statute of Limitations. 

Appeal by the plaintiff from the decision of Cooper J. on the trial of 
an action by John Clark Donaldson against William Hemmant, for 
rescission of a contract for the sale of land, or in the alternative for 
damages for fraud and deprivation of land. 

In February, 1890, the defendant, being then in England, by his 
attorney in Queensland, offered for sale by public auction a number of 
portions of land known collectively as the Eldernell Hill Estate, near 
Brisbane. The plaintiff attended the sale and purchased certain 
allotments— namely, Nos. 81, 82, 83, 101, 102, 108, and 117 and 118. 
Before the sale the allotments had been marked out on the ground by 
pegs, showing the boundaries and roads as laid out, and bearing the 
numbers assigned to the allotments. Lithographic plans had been 
prepared, which were distributed amongst intending purchasers at the 
sale. The plan stated the areas of the ground allotments and the 
length of the frontages. It appeared that the surface was of a very 
uneven character. Subsequently to the sale the plaintiff again 
inspected the allotments, and particularly noticed the position of some 
of the pegs of allotments 117 and 118, and the pegs of allotments 101, 
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Donaldson v. 102, and 108. A day or two afterwards the plaintiff, with the litho- 

Hemmant. t_ 1 • 1 . 

graph plan in his hand, once more inspected the land, and noticed the 

position of all the pegs on the allotments which he had purchased. 
After the last-mentioned inspection the plaintiff signed the formal 
contract for sale, in which the land was described as " all that piece of 
land described on plan of subdivision of portion No. 480 and 481, and 
part of 21 and 22, portion 1, in the County of Stanley, parish of 
Toombul, as allotments 81, 82, 88, 101, 102, and 108 and 117 and 118, 
being part of the land known as Eldernell Hill Estate." 

The conditions of sale provided : (a) That the purchaser should pay 
a deposit of one- tenth cash, and give his acceptances for the balance in 
certain amounts maturing at certain dates ; (b) that the vendor 
should, on payment of the full amount of the purchase money, execute 
a conveyance to be prepared by and at the expense of the purchaser ; 
(c) that if any mistake should be made in the description of the 
allotments, or any other error whatsoever should appear in the 
particulars of the property, such mistake or error should not annul the 
sale, but a compensation or equivalent should be given or taken as the 
case might require. 

It appeared that the defendant visited Queensland in the year 1 892. 

In September, 1897, the plaintiff, having paid the last instalment of 
his purchase money, obtained from the defendant's attorney technical 
descriptions of the allotments with a view to the preparation of transfers 
under the Real Property Acts. These descriptions were in accordance 
with a plan lodged in the Real Property Office. It was subsequently 
ascertained by the plaintiff's surveyor that the position and shape of 
the allotments as set out in some of the descriptions so supplied did 
not exactly compare with the lithographic plan, and that there was a 
shortage of 2^^ perches on the whole. 

In 1899 the plaintiff brought this action, alleging that the defendant 
had fraudulently moved the pegs from the position in which they had 
been at the time of the sale, which he said corresponded with the plan, 
and claimed in respect to the said alleged fraudulent alteration, the 
rescission of the contract, and an account of the moneys paid, together 
with interest, and in the alternative £1000 for fraud and deprivation of 
land. Alternatively, the plaintiff claimed that a mistake had been 
made in the descriptions of the lands, which had only been discovered 
by him, without negligence on his part, subsequently to the 7th of 
September, 1897, and in the further alternative claimed £600 by way 
of compensation under the usual compensation clause already mentioned. 
The defendant denied the alterations, alleged knowledge by the 
plaintiff of the differences, if any, between the plan and the marked 
boundaries, set up Tlie Statute of Frauds and Limitations of 1867, and 
paid into court the sum of £80, with a denial of liability. 

At the trial of the action before Cooper J., the plaintiff stated his 
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willingness to take the land as he saw it pegged on the day of the Donaldson v. 

sale, and on the day of his inspection subsequently thereto. The 

jury found that the allotments in question were pegged out on the day 
of the sale, as alleged by the defendant, in accordance with the plan 
lodged in the Real Property Office, and not according to the lithograph 
plan, and that there had been no material alteration in the position of any 
of the pegs after the sale ; that the auctioneer did not before the sale 
declare that the areas differed from those mentioned in the lithographic 
plan, and that the plaintiff in point of fact did not know of these differ- 
ences ; that the defendant did not give reasonable notice by the pegging 
or by the statements of the auctioneer of the differences between the 
allotments actually offered and those shown on the lithograph ; that the 
plaintiff, after reasonable enquiry, honestly believed he was buying the 
allotments as shown on the lithograph ; that the plaintiff did not know the 
manner in which the allotments purchased by him were plotted, pegged, 
and marked, either at the time of the sale, or within one month thereafter ; 
that the plaintiff first discovered the allotments were pegged in accord- 
ance with the Real Property Office plan when he got the descriptions — 
that is to say, in 1897 — and that he ought not, as a reasonable man, 
to have discovered that the allotments were pe^gged out in accordance 
with- the Real Property plan before he did in point of fact discover it ; 
that if the land had been pegged according to the lithographic plan, the 
allotments purchased by the plaintiff would have been worth, at the 
time of the sale, £50 more than the allotments as actually pegged, 
having regard to the position, shape, area, etc. ; and the parties agreed 
that, had the land been pegged according to the lithographic plan, the 
allotments purchased by the defendant would have been worth d610 IGs. 
more than the allotments as actually pegged, having regard to the 
area only of those allotments. 

Upon these findings. His Honour entered judgment, on the allegations 
of fraud, for the defendant, with costs against the plaintiff; and, on the 
whole case, declared the plaintiff entitled to the sum of £10 16s. as 
compensation for the differences in* area between the land shown on 
the lithograph plan and that actually offered to him, and ordered the 
balance of the moneys paid into court to be paid to the defendant, 
with costs. 

The plaintiff appealed upon the grounds: (1) That upon the findings 
he was entitled to rescission ; (2) alternately, that he was entitled to 
£50 damages. 

Feez (with him Power a,nd 0' Sullivan) for the appellant : With regard 
to mistake, the jury have found that the plaintiff believed he was 
purchasing the land as shown on the lithograph plan, and although the 
plaintiff admitted he knew the position of the pegs within a few days after 
the sale, the jury evidently thought that he was mistaken. He is 
entitled to rescission. (Kerr on Fraud and Mistake, 2nd Ed., pp. 513 and 
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' into the plaintiff's hands ; he would naturally conclude he was buying the 

land according to the lithograph. There was nothing to put him upon 
enquiry, and he has been misled by the fault of the vendor, and is 
therefore entitled to rescission. (Denny v. Hancock^ L.R. 6 Ch. 1.) 
The fact that the position of the pegs had been altered before the sale 
was known to the defendant only, whose duty it was to disclose the 
fact, and the shortage in area and the other differences are too large to 
come within the compensation clause contained in the contract. This, 
then, is not a case for compensation, but the purchaser is entitled to 
have his contract rescinded. {Brewer v. Brown, 28 Ch.D. 809 ; 
Pagett v. Marshall, 28 Ch.D. 266 ; Jones v. Rimner, 14 Ch.D. 
688.) Alternatively, plaintiff is entitled to the £60 compensation, 
which the jury found was the difference in value between the allotments, 
had the ground been pegged according to the lithograph, and those 
actually offered to plaintiff. 

Griffith C.J. : Assuming that you were entitled to the £50, are you 
not barred by The Statute of Limitations ? 

Fevz : We submit not. The time will only run from the moment 
there has been a breach of the contract. We were not in a position to 
demand our allotments until 1897, when we paid the last instalment of 
our purchase money. There could be no breach till the plaintiff was 
in a position to demand the land. 

Lukin (with him Hart) for the defendant: Plaintiff has no finding 
that we sold the land according to the lithograph, or that the lithograph 
is the plan of subdivision referred to in the sale note. The words are 
** according to a plan of subdivision.'* Assuming, however, that the 
land was sold according to the lithograph, which is doubtful, the 
plaintiff could not have been misled thereby, as he stated in the court 
below that he knew the position of the pegs before) he signed the 
contract for sale, and that he is willing to. take the land as he then saw 
it pegged. The jury have found that the pegs have never been altered ; 
therefore he is entitled to nothing save for a deficiency in area. If, 
however, he is entitled to anything more, he is entitled to the £50 
found by the jury as the difference between the value of the allotments 
actually pegged, and what they would have been worth had the ground 
been pegged according to the lithograph. The case is clearly one for 
compensation, and not for rescission. {Flight v, Booth, 1 Bing. N.C. 
870 ; In re I^awcett and Hohnes' Contract, 42 Ch.D. 160.) The authori- 
ties as to compensation are all reviewed in Jacobs v. Re veil (1900 2 Ch. 
858). 

Griffith C.J. : With regard to The Statute of Limitations, I see that 
in Dart's "Vendors and Purchasers" the opinion is expressed ** as 
the cause of action arises at the date of the contract for purchase, the 
remedy will be barred after six years when the contract is not under 
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seal." (Dart on Vendors and Purchasers, 6th Ed., p. 906.) Compensa- 
tion is in reality something to be deducted from or to be added to the 
purchase money. This is not a mistake in the sense in which the 
the word is used as denoting a ground for rescission of a contract. 

Ijukin : Assuming that the lithograph was referred to by the words 
" according to a plan of subdivision " the plaintiff knew perfectly well 
what land he was buying, and the defendant would be entitled to have 
the agreement rectified by the insertion of a correct description of the 
land a-s actually pegged. (Cobbett v. Locke-King^ 16 T.L.R. 379.) 

Griffith C.J. : The dispute between these parties arises out of the 
sale of land by auction on 8th February, 1890. Before the sale by 
auction the land had been subdivided by a surveyor, and the proposed 
subdivisions had been marked off on the ground, all the pegs bearing 
the numbers which it was proposed the allotments should bear. These 
pegs were put in before the sale, and it is ascertained by the findings 
of the jury that they are still there, and have always been in the same 
places. Before the sale the plaintiff went to look at the land. He 
attended the sale, and bid for several allotments, which were knocked 
down 'to him. He had in his hand, as other people had apparently, a 
lithograph representing the subdivisions. After the sale he says that 
he went out to the land to look at his purchase. This was on the 
following Monday. He saw all the pegs on six of the eight allotments 
that he had bought, and he saw the road pegs of two other allotments 
— 117 and 118 — which he says had numbers on them showing that 
they were the boundary between the road of these allotments. On 
that occasion the surveyor was there with him. He spoke to the 
surveyor, and produced his lithograph, and pointed out his purchases. 
He says that he saw the pegs again on that day — I suppose that means 
on either that day or the day following. He further said, in cross- 
examination, that he believed that he saw the pegs of allotment 117 
before he purchased, and that when he inspected the ground on the 
Monday he saw all the pegs but two, and was content with the land as 
he had bought it ; and, he added, ** I am willing to take the ground, 
which I then saw, and as it was pegged out at the time.** That is the 
plaintiff's evidence, and there is nothing in the case to contradict it. 
The contract, which was signed between the parties, describes the land 
in question as being *' all that piece of land described on the plan of 
subdivision of portions 480 and 431, and part of 22 and 21 of portion 
1 in the* county of Stanley, parish of Toombul, as allotments so and 
so " — amongst others being 101, 117, and 118. It is important to 
note the words " described on the plan of subdivision of portions 430 
and 481, part of 22 and 21, portion 1, in the county of Stanley, parish 
of Toombul, as allotments so and so.*' 

In all cases of written contracts for the sale of land you have, 
in one sense, a latent ambiguity, because you cannot tell by 
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looking simply at a description on paper exactly what is the 
subject matter. It is necessary to have recourse to extrinsic 
evidence to identify the subject matter of the contract It is neces- 
sary, therefore, to ascertain what was in fact the subject matter 
of this sale. The contract, as I have said, refers to a written document, 
described as ** the plan of subdivision of portions 430 and 431,'* etc.; 
and it seems to have been assumed at the trial, to a certain extent, 
that the lithograph, which the plaintiff and other people had in their 
hands, was that document. But our attention has been cAlled to the 
fact that that lithograph is not headed the " Plan of subdivision of 
portions 430 and 431,*' but a large printed heading calls it the " plan 
of Eldernell Hill," and no mention is made in it of any particular 
portions. Further, it relates to a sale to take place on 1st February, 
whereas the actual sale took place on 8th February. The terms of 
sale were also different, for while the terms of sale mentioned in the 
lithograph were that there was to be a deposit of 5 per cent, cash, by 
the actual contract the terms were 10 per cent. cash. The balance, in 
each case, was to be paid in instalments extending over five years. I 
confess that, for my part, I have grave doubt whether the lithograph 
is the document referred to in this sale note at all. If it is not, then 
we do not know what the contract was between the parties, and it is 
impossible to say whether the plaintiff has any cause of action at all. 
Assuming, however, as it seems to have been assumed to a certain 
extent at the trial, that the document referred to was the lithograph, 
then it is necessary to examine the words more carefully to discover 
what was the subject matter of the sale. It appears that the lithograph 
does not exactly correspond with the boundaries as actually marked. 
The plaintiff contends that what he is entitled to under the written 
contract is whatever might turn out to be the land bounded by lines 
projected on the ground in accordance with the lines drawn on that 
plan, where the words " subdivision 117," for instance, were written. 
It is to be remarked that the plan does not indicate any magnetic 
bearings ; and we are told, and it is a fact of which we are entitled to 
take notice, that this land is extremely rugged. Moreover, there is no 
scale. The lines on the lithograph, therefore, do not represent the 
actual length of line& measured on the ground, but the boundaries of 
an imaginary horizontal plane surface, bounded by vertical planes 
passing through the corners of the lots. On the other hand, the 
defendant says that that is not the contract. He says the contract 
was that the plaintiff should buy the subdivisions, called in the 
document referred to, whatever that was, allotment 117, and which at 
that time, within the knowledge of all parties, was marked out by the 
boundary pegs, which denoted where the corners were, and of what 
allotments they were the corners. 

Now, for determining the question of parcel or no parcel, a rule to 
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which I referred in the course of the argument, has been laid down in 
the American Courts. It is to be found in the fourth edition of 
Taylor on Evidence, p. 1029, s. 1105 (n.)." I have quoted it many 
times in this Court from the Bar, and I now quote it again from the 
Bench : — 

" The object in cases of this kind is to interpret the instrument — that 

is, to ascertain the intent of the parties. The rule to find the intent is 

to give most effect to those things about which men are least liable to 

mistake. On this principle the things usually called for in a grant — 

that is, the things by which the land granted is described — have been 

thus marshalled in America : (1) The highest regard is had to natural 

boundaries. (2) To lines actually run and courses actually marked at 

the time of the grant. (3) If the lines and courses of an adjoining 

tract are called for, the lines will be extended to them, if they are 

sufficiently established, and no other departure from the deed is thereby 

required, marked lines prevailing over those which are not marked. 

(4) To courses and distances, giving preference to the one or the other 

according to the circumstances. Words necessary to ascertain the 

premises must be retained, but words not necessary for that purpose 

may be rejected if inconsistent with the others." 

On this plan there are no courses mentioned. Distances are given, 
but as I have pointed out, they are not the distances on the surface of 
the ground ; they are guess work distances. What would be the 
distances measured along a horizontal plane between planes passing 
through the extremities ? Under these circumstances how are we to 
construe the contract ? What was the subject matter of the sale ? 
Was it a sale of a piece of land which ultimately should be found to be 
included within the boundaries deUneated on the plan, or was it a sale 
of allotment 117 as marked on the ground by pegs, or more or less 
accurately delineated on the plan ? It seems to me that what you 
have to do is to find out what was the allotment 117 about which the 
parties were actually treating. The plan gave the general locality of 
the land. The exact boundaries were delineated on the ground by 
pegs to the knowledge of all the parties. I have pointed out that the 
plaintiff, two days after the sale, went to the land, and thus understood 
that he had bought the land lying within the pegs, and was perfectly 
satisfied. And that land the defendant had always been ready to give 
him. This is not, however, the case with which the plaintiff came 
into court. He came into court complaining that the defendant, after 
the sale, had altered the boundaries — had shitted the pegs. I do not 
know whether that is a misdemeanour at common law, but it is a 
misdemeanour, at any rate, under the Code. It certainly would have 
been a fraud ; and he launched his case on the ground of fraud. He 
said that after the sale the defendant surreptitiously — without his 
knowledge — shifted the boundary pegs of this land, so as to make the 
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land much less valuable than the land he agreed to buy. If he had 
shown that they were shifted, even with an innocent intention, but 
without his knowledge, I should say that, as it would now be out of the 
defendant's power, had the alterations been made, to give him what he 
purchased, he would then be entitled to have the contract rescinded. 
That question was left to the jury, and they found that the pegs are 
where they always were, that the land which the defendant has offered 
the plaintiff is the land which was pegged out as allotment 117, &c. — the 
land which the plaintiff, two days after the sale, said he was perfectly 
content with. That being so, the ground of the case of fraud goes. 

What, then, is left ? The plaintiff now contends that the contract 
was to buy allotment 117 exactly as delineated in that plan. And, no 
doubt, if the contract is to be construed as a contra.ct to sell the precise 
piece of land comprised within the boundaries delineated by the lines 
drawn on the plan, assuming it to be perfectly correct, then defendant 
is not now willing to give him, and cannot give him, what he bought. 
But there is a provision in the contract which provided that if there 
was any mistake made in the description of the premises, or any other 
errors in the particulars of the property, it should not annul the sale, 
but compensation should be given or received as the case might be. 
Now the only description given of the subject matter of the sale is 
"the land described on the plan as allotment 117, &c." The 
particulars given in connection with it — if this lithograph is part of 
the contract, which is very doubtful — are the length of certain 
boundaries upon which this area can be computed, and certain angles, 
which are inaccurate. I think there can be no doubt that what the 
defendant intended to sell was the land marked out by the pegs. 
There is equally no doubt, on plaintiff's own evidence, that he saw the 
land marked out by the pegs. I think that is what he intended to buy. 
If the contract had not expressed that, I have no hesitation in saying 
that either party would have been entitled to have the contract recti- 
fied, subject to any difficulty which there might be under The Statute 
of Frawls as to rectifying such a contract. That this was a contract 
for the sale of the land so* pegged out is, in my judgment, beyond all 
doubt, and it never occurred to the plaintiff to contend otherwise 
until many years afterwards, when, being offered a conveyance exactly 
in accordance with the pegs, he apparently got some one to see how 
they corresponded with the lithograph, and then thought he had dis- 
covered that if the lithograph had been correct he would have got 
much more valuable pieces of land than those lying within the pegs, 
whereupon he came into court alleging that the pegs h9,d been altered 
for the purpose of defrauding him. 

That point being disposed of, what is left? The plaintiff got 
substantially what he bargained for, and his only claim now 
must be for compensation for an error in the particulars. It 



1901. 



THE QUEENSLAND LAW JOURNAL, 



43 



appears that there are errors in the particulars with respect to 
some of those pieces of land — small errors, by which one piece of 
land is reduced by 2^ perches, and another by 7 perches, and other 
trivial errors which, it has been agreed, involve a difference of JSIO 16s. 
The difference between the values as marked by the pegs, and as shown on 
the plans, has been assessed by the jury at £50; but that is the value of 
land which was not included in the sale. The only compensation the 
plaintiff could claim is the value for the small deficiency in the area. 
Whether he would be able to recover even that in the face of the other 
provision that there should be mutual compensation — if it appeared on 
the whole that he got more than he bargained for — it is not necessary 
to determine, because The Statute of Limitations is clearly a bar. If 
he were entitled to compensation under this contract, his right to it, 
althongh called compensation, would in substance be a right to 
reduction of the purchase money. He was to pay one-tenth cash, and 
the balance by promissory notes, and he was entitled to have his one- 
tenth cash and his promissory notes reduced in proportion to the defi- 
ciency in the area of land. He was entitled to that before he paid the 
money — that is, in February, 1890. His right of action then arose 
at the date of the contract for purchase, and his remedy is therefore 
barred six years after that date. (Dart on Vendors and Purchasers, 
6th ed., p. 905). This action was not brought until 1899. It is said 
the defendant was out of the colony when the cause of action arose, 
bat it appears that he was in the colony in 1892, so that more than 
six years elapsed after that date before this action was brought. The 
claim IS therefore barred by The Statute of Limitations, and the defend- 
ant will be entitled to judgment on the whole case ; but as there is no 
appeal as to the £10 16s. for which plaintiff obtained judgment — 
and I do not suppose if there was the defendant would object to the 
plaintiff getting back this small sum for the deficiency in the area of 
the land — all we have to do is to dismiss the appeal, with costs. 

Chubb J. : I am of the same opinion, and I think it is hardly 
necessary to* add anything to what the learned Chief Justice has said, 
except this : The plaintiff came into court with a case, and in order to 
establish that case it was necessary for him to show that he had bought 
a certain specific piece of land, which he alleged was bounded within 
certain boundaries shown by pegs, and that the boundaries of the land, 
when subsequently surveyed, had been altered or changed. If it was 
found that there had been no change at all, then it would be impossible 
for him to turn round and say that the piece of land which he had 
bought was not the piece of land that he thought he had bought and that 
he had been mistaken in the piece of land, and claim compensation, 
or, as. he tried to get, rescission. It is perfectly clear that he could not 
blow hot and cold, and having blown hot for the purpose of proving 
fraud, he could not blow cold for the purpose of compensation on the 
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ground of immateriality. He would be entitled to something, subject 
to The Statute of Limitations, which clearly applies, for the deficiency in 
area. The jury have found that he is entitled to £10 16s., and there 
is no appeal by the defendant with regard to this. Therefore, although 
directly speaking, the plaintiff is entitled to nothing, the judgment will 
stand as it was given in the court below. 

Paul J. : I have nothing to add to the judgments which have been 
delivered. I quite agree with the judgment of the learned Chief Justice. 

Solicitors for appellant : J. F. Fitzgerald d Power, 

Solicitors for respondent : Flower d Hart. 
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Practice — Against to restrain expenditure of moneys by mu7mipality 
— Action on relation of ratepayer — Discretion of Attorney 'General 
to refuse to act as a relator — }\emo debet esse jmlex in sua propna 
causa — Exception to rule in case of necessity. 

The Brisbane Municipal Council voted a sum of money from the municipal fund 
to be applied for the purpose of the reception of their Koyal Highnesses the 
Duke and Duchess of Cornwall and York on the occasion of their visit to 
Brisbane. The Attorney-General refused to take any action, either ex officio 
or at the relationship of a ratepayer, questioning the validity of the proposed 
expenditure, and the ratepayer thereupon instituted proceedings against the 
Brisbane Municipal Council to restrain them from so applying any part of the 
municipal fund, and joined the Attorney -General as a defendant. 

Heldj that such an action could only be instituted by the Attorney-General, and 
that he had a discretionary power, which the Court could not control, whether 
he would or would not do so. 

The rule contained in the maxim " Nemo debet esse judex in propria sua causa^^ 
must give way to circumstances and to the necessity of avoiding a denial of 
justice. 

Motion on behalf of Joseph Blakely Bradford to restrain the Brisbane 
Municipal Council and its officers from proceeding with certain works 
alleged to be ultra vires of their powers as a municipality. . 

In this case the plaintiff sought to restrain the Municipal Council 
from proceeding with the erection of an arch in honour of the visit of 
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the Duke of York to the city of Brisbane. The application for an 
interim injunction had been made to Paul J., who declined to deal 
with it on the ground that he was a ratepayer of the municipality, and 
it was said that Cooper J. was also a ratepayer. 

Stumniy for the plaintiff : This application is made to your Honour 
as being the only judge in Brisbane who is not a ratepayer of the 
defendant municipality. It appears, however, that your Honour's 
name is on the ratepayers' list, but it is understood that it has been 
erroneously placed there. In any event, the plaintiff consents to your 
Honour's hearing the application. 

Griffith C. J. : I am not, so far as I know, a ratepayer of the muni- 
cipality, and even if I were, I should not, under the circumstances, 
decline to hear the application. The rule which precludes an 

interested party from acting as a judge must give way to necessity, 
and a judgment by an interested judge is unimpeachable where his 
refusal to adjudicate would amount to a denial of justice. That was 
clearly laid down in Dimes v. Grand Junction Canal Co, (12 Beav. 63, at 
pp. 76 and 77). But is this suit so constituted as to parties that the 
Court can make any order? The first requisite in an action is a 
competent plaintiff. 

Stumm: The municipal fund is a trust fund held by the munici- 
pality upon the public trust to expend it for the purposes specified by 
the Local Government Acts. 

Gkiffith C. J. : You need not cite any authorities in support of that 
proposition. 

Stumm: Every ratepayer is, therefore, in the position of a cestui que 
trust. Although the Attorney- General must always be a party when 
the matter is one affecting the public generally and not any one person 
in particular, yet, if he refuses -to be a plaintiff, either ejc officio or at 
the relationship of persons complaining, the parties applying to the 
Court may make him a defendant. (Brice on Ultra Vires, 8rd Ed., p. 
752 ; Kerr on Injunctions, 3rd Ed., p. 567 ; Lang v. Purvesy 8 Jur. 
(N.S.) 523, 15 Moo. P.O. 389-422 ; Hinckley v. Gildersleave, 19 Grant 
(Upp. Can. Ch.) 212). The case of Evan v. Corporation, dr. , of Avon (29 
Beav. 144, 30 L.J. Ch. 165) is commented on adversely in Brice on 
Ultra Vires, 3rd Ed. at p. 756. 

Lilley (for the defendants) was not called upon. 

Griffith CJ. : At the outset of this motion I remarked that there 
Daust be a competent plaintiff. The object of this suit is to control the 
administration by the municipality of its funds. The applicant states 
that they are being applied towards an undertaking not warranted by 
law. That may or may not be. This Court is not justified in going 
lurther into the case unless it appears that the interests of the plaintiff 
are in some particular way affected by the action complained of. But 
that is not the case. The plaintiff is no more affected than any other 



Bradford v. 

MuNICIPAIilTY OF 

Brisbane. 



Griffith C.J. 



48 THE QUEENSLAND LAW JOURNAL. 1901- 

Bradford r. ratepayer. It is clearly settled by authority that such an action as 

MUNICIPALITT OF ^ i ^j 

Brisbane. this must be at the suit of the Attorney-General. [His Honour referred 
Griffith~C J ^ f^van v. Corporation of Avon (29 Beav. 144 at pp. 149-60), Thom4i 

V. Taff Vale, rfc, Co. (18 Beav, 10), Stockport District WaterlWorks v. 
Corporation of MancJiester (9 Jur. (N.S.) 267), Pudmf Coal Gas Co. v. 
Corporation of Bradford (16 Eq. 167.)] The effect of these authorities 
is that a private person can only maintain an action against a muni- 
cipal corporation or other body holding property on a public trust where 
his own interests are particularly and specially affected in a greater 
degree than that of other persons, as in the case of an action against a 
corporation to. abate a nuisance. The Stockport Case is a very strong 
one. The cases relied upon by Mr. Stumm were cases in which the 
plaintiff had an undivided right of property which, he alleged, had 
been unlawfully interfered with. Here the plaintiffs interests are not 
affected in the slightest degree more than that of any other ratepayer 
of Brisbane. An action of this kind must, as I have said, be brought 
by the Attorney-General, and if the Attorney-General refuses to bring 
it, then no one can bring it. Whether He will do so or not is witbm 
his discretion, and it is not the province of this Court to interfere with 
the exercise by him of that discretion. To hold that it is sufficient to 
join him as a defendant would, in effect, abrogate the rule altogether. 
I am of opinion, therefore, that it is not competent for the plaintiff to 
bring this action, and that I have no authority to entertain it. I have 
under the new Rules a discretionary power to treat this motion as the 
hearing of the action, and as it would be an absurdity to direct that 
pleadings shall be delivered, since the plaintiff cannot in any event 
succeed, I will treat the motion as the trial of the action, and give 
judgment for the defendants, with costs. 

Solicitors for plaintiff: McGrath <t 0*Xeill, 

Solicitors for defendants: MaePfiersony Macdonald-Patetson d Co. 
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Malicious prosecution — Malice — Reasonable and probable cause — 

Appeal — New trial. 

In an action for malioioas prosecution the jary negatived malice, but upon the facts 
ascertained by them the presiding judge found there was an absence of reason- 
able and probable cause for taking the proceedings before the magistrate. 

Edi,on appeal, that as the jury could, viewing the whole of the evidence, reason- 
ably properly find for the defendant on the question of malice, the judgment 
for the defendant should not be disturbed. 

EeU, also, that where there is an absence of reasonable and probable cause, the 
Court will not presume in every case of stealing that the complainant was 
actuated in laying the information by a desire to recover his property so as to 
bring the case within the dicta in Williams v. The Union Bank (5 Q.L.J. 99). 

Williaim v. The Union Bank (supra) discussed and disapproved. 

Ramon y. Waller (1901, 1 Q.B. 390), and King v. Henderson (1898 A.C. 720), 

discussed. 

Appeal by the plaintiff from a judgment for defendant in an action 
for damages for malicious prosecution, tried at the Norman ton Circuit 
Court before Mansfield (Special Commissioner) and a jury. 

The plaintiff was a working miner at Croydon, and having sold to 
the owners of a claim adjoining his own a heap of stone which was 
lying mixed with stone from a claim of the purchasers, left the field. 
The respondent was a member of a syndicate working an adjacent 
claim, and, on hearing of the sale, examined, with the assistance of 
experts, the stone sold, and formed the opinion that part of such stone 
had been stolen by the appellant from the claim of the respondent's 
syndicate. He thereupon laid an information against the appellant 
fcr stealing, and the appellant was arrested at Mackay, remanded to 
Croydon, and committed by justices for trial, but no true bill was 
found by the Crown Prosecutor. On the hearing before the justices 
the respondent stated that he claimed the stone as his property. 

In an action by the plaintiff for malicious prosecution, the jury 
found, in answer to questions put to them by the judge, that the 
respondent preferred the charge, and that the proceedings terminated 
in favour of the plaintiff ; that the defendant was not actuated by 
malice, and that at the time of laying the information he believed that 
the stone had been stolen by plaintiff, and had good grounds for so 
believing, but that he had not sufficient grounds for taking the pro- 
ceedings ; and they assessed the damages at J^IOO. 
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The judge having directed judgment to be entered for the defendant, 
the plaintiff now appealed on the grounds — 

1. That the finding of the jury upon the questions of malice were 

against the evidence ; 

2. That upon the facts as disclosed, the jury should, as reasonable 

men, have inferred malice. 

Harty for the appellant : With regard to the question of malice, the 
jury could not, as reasonable men, viewing the whole of the evidence, 
find for the defendant on this point. ( ^ietropolitan Railwajj Co, v. 
Wrif/ht, 11 App. Cas. 152; Solomon v. Bitton, 8 Q.B.D. 176.) 

Griffith C.J. : Yes, that is the point. You will have to put it as 
high as that. We think that they could. 

Hart : Further, there has been a mistrial in view of the fact that the 
question whether the respondent was actuated in laying the informa- 
tion by a desire to recover his own property was not put to the jury. 
At the hearing at Normanton the evidence clearly shows that the 
respondent mistook his remedy. He should have instituted civiJ 
proceedings. Before the magistrate he said he claimed the property 
as his, and clearly thought that by criminal proceedings he would 
recover the stone. The facts bring the case within Williams v. The 
Union Bank (5 Q.L.J. 99). 

Griffith C.J. : You have no finding similar to that in Williams v. 
The Union Bank that the person laying the information was actuated 
by an indirect motive, other than the desire to protect his master's 
property. 

Hart : The evidence of the respondent clearly shows that it was so. 

Griffith C.J. : Assuming that it did, it would be necessary to con- 
sider the effect of some later English cases upon the case cited, viz :— 
Hanson v. Waller (1901, 1 Q.B. 390), and A7w// v. Henderson {imS, A.C. 
720). Is not a desire to recover stolen property a natural. incident of 
every prosecution for stealing ? 

Hart : It is submitted that the judgment of the Privy Council given 
with respect to an appeal from a sister State or another colony is in 
no way binding on this Court. 

Griffith C.J, : As to matter of strict law, perhaps that is correct. 
Is this Court, however, to be bound by a previous judgment of its own 
when it is clear that its decision would be reversed on appeal ? I 
think not. 

Feez and McGregor, for the respondent, were not called upon. 

Griffith C.J. : This was an appeal seeking to set aside a judgment 
in an action for malicious prosecution tried at the Normanton Circuit 
Court, but was substantially a motion for a new trial. The learned 
judge in the Court below found, upon certain facts ascertained by the 
jury, that there was an absence of reasonable and probable cause, but 
as the jury negatived malice, that put an end to the case. Mr. Hart, 
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however, suggested that malice must be inferred in every charge of Treact v. Cuth- 

BEBT. 

stealing where there is no reasonable or probable cause for the prosecu- 

tion, because ever^r person who institutes a prosecution for stealing Griffith C.J. 
must be assumed to be Ewtuated by a desire to recover his own property, 
and that that is an improper motive for instituting criminal proceed- 
ings. The case of Williams v. Tlie Ihiion Bank (supra), decided by 
this Court, has been mentioned in argument, and it was said that the 
decision there arrived at establishes that proposition. I do not think 
it does. It is not now necessary to decide whether it does or does 
not. I trust, however, if the case of Williams v. The Union Bank 
should at any future time come up for review, that the Court will take 
into consideration two cases recently decided in England which bear 
Yery materially upon the point then under discussion. They are the 

cases of Hanson v. Waller (supra), and Kitig v. Henderson (supra), 
I would also refer to the case of Allen v. Flood (1898 A.C. 1). 
The former case, and the authorities cited in it, seems to assume 
that in a prosecution for larceny the desire to recover property is an 
ordinary, natural, and proper motive.* If it was the sole motive, the 
case might be different. In Williams v. The Union Bank one of the 
learned judges quoted from the judgment of Mr. Justice A. L. Smith 
a passage to the effect that it was for the jury to say upon the evidence 
whether the defendant's sole intention was honestly to put the criminal 
law in force against the plaintiff (Brown v. Hawkes, 1891, 2 Q.B. at p. 
725), and the learned judge appears to have read the passage as if it 
meant whether that was the sole intention as compared with all other 
possible intentions, whereas the immediate context shows that only 
two motives had been suggested in the case — one, to put the criminal 
law in force, and the other to gratify the defendant's spleen against the 
plaintifi by bringing him back in custody to Bournemouth, and that 
the word " sole" meant only in exclusion of that other motive. The 
opinion of Smith J. was, however, overruled on appeal, so that it could 
not, in my view, be relied on as authority. In the present case there 
was no finding that the responaent desired to get his property back. 
If the Court was bound to hold that he was actuated by that desire, it 
flight be necessary to formally consider whether Williams v. The Union 
Bank should be followed. The finding necessary to bring this case 
within the case of Williams v. The Union Bank is, however, not present, 
and upon the facts as found the defendant was entitled to judgment. 
The appeal will therefore be dismissed, with costs. 

CoopEE and Paul J J. concurred. 

Solicitor for appellant : Drury for Beaumont, Townsville. 

Solicitors for respondent : Foxton S Hohbs, for Hobbs S Harard, 
Townsville. 



• See also Crim. Code, s. 685, — Ed. 
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CROWE V. WEHL. 

Contract — Illegality — Ar/reewent to agist stock on forfeited Crown lands — 
the Land Act, 1897 {61 Vic, No. 25), ss. 55, 235, 236. 

Defendant entered into an agreement with the plaintiff for the agistment at a fixed 
price of certain stock upon lands in the occupation of the plaintiff. In an 
action to recover money due under the agreement the defendant raised the 
defence that the contract was illegal, inasmuch as the lands upon which the 
stock were agisted were Crown lands which had been forfeited for non-payment 
of rent before the date of the agreement for agistment. 

Heldj that the mere unauthorised occupation of Grown lands was not such an 
unlawful act as would render illegal agreements made with the occupier with 
respect to such lands. 

Appeal from the decision of Noel D.C.J. 

All the necessary facts appear in the judgment of the learned Chief 
Justice. 

Sydes, for the appellant : The agreement is void, and cannot be 
enforced. The selections have been forfeited, and the agreement was 
to agist on these forfeited selections. By s. 235 of The Land Act, 1897 ^ 
a person in possession of any Crown land under colour of any lease or 
license under that Act, which has become forfeited, may, on complaint 
before justices, be summarily ejected. And by s. 286 any person not 
lawfully claiming under a subsisting lease or license who is found 
occupying any Crown land . . . shall be liable on conviction to a 
penalty. The occupying of any forfeited selections is thus prohibited, 
and any agreement made by a person wrongfully in possession is 
necessarily tainted. He cited s. 55 of the same Act; R. v. Hare (9 
V.L.R. (L.) 38), Jones v. Joyce (3 A.J.R. 105), Vnitghan v. Shire .of 
Benalla (17 V.L.R. 129), Scott v. Brown, Doering, McNab d Co. (1892, 
2 Q.B. 724), Taylor v. CJiester (L.R. 4 Q.B. 309), Holman v. Johnson 
(Cowper 341), Cope v. Rowlands (2 M. & W. 149 at p. 157). Plain- 
tiff's case is founded on possession. Possession is forbidden by law ; 
therefore, he cannot recover. He was not in the eyes of the law in 
possession, and there was not in point of fact a bailment. 

Macgregor (with him Henchman) : Plaintiff need not rely on 
possession. This is a contract to agist which is a contract of bailment. 
Provided we gave grass it would not matter if the same were stolen. 
On a question of illegality, he further cited ss. 235 and 236 of The Land 
Act, 1897, Armory v. Delamirie (1 Smith's L.C.C. 343). We are tenants 
at suffrance. {R, v. Dallimore, L.R. 1 P.C. 13.) 
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Griffith C. J. : Coke says there cannot be a tenant at suffrance under 
the Crown, as laches is never imputed to the Crown (Coke Litt. 67b). 

Macgregor : The contra.ct was to agist, and the consideration is a 
legal one. {Smith v. Mawhood, 16 L.J. Ex. 149.) 

Griffith C.J. : He can get a title either under the Act or by sixty 
years* possession, yet there is nothing to prevent the Crown exerting 
its rights and recovering. 

Macgregor : Yes, that is so. Yet because they have not chosen to 
do so, the defendant cannot complain. Harper v. Cliarlesworth (4 
B. & C. 674) is a further authority on the question of illegality. Again, 
by s. 187, the Minister may waive the forfeiture; it is submitted 
that we cannot be treated as trespassers in the interval between the 
default in payment of rent and the Minister's decision. 

Griffith C.J. : The main point in this case is of some importance, 
and particularly so, as it arises, I think, for the first time. The 
action was brought by plaintiff against the defendant on an agreement 
for the agistment of sheep. It appeared that the plaintiff was the 
holder of a grazing farm in the Maranoa district, and conterminous 
with his selection were some other selections taken up by friends of 
his, all of which were enclosed within one fence and known as Crowe's 
paddock. At the time the agreement was made between the parties 
the selections had been forfeited, and plaintiff had no title, but he was 
in occupation of the land. The defendant came to him and asked him 
if he would allow his sheep to depasture in his paddock, and the plain- 
tiff agreed to do so at the rate of £6 per month. Accordingly, defen- 
dant placed the sheep in the plaintiff's paddock, and there they re- 
mained for a period of ten months. Plaintiff subsequently brought 
this action to recover the amount due for agistment, and obtained 
judgment in the District Court. Several defences were set up, but the 
only question which it is necessary for us to consider is that of 
illegality. The appellant says that the agreement between the plain- 
tiff and himself was unlawful, and contends that the Court will not 
enforce an unlawful agreement. Without doubt that is a correct pro- 
position. The Court will not assist in enforcing any unlawful agree- 
ment or any rights arising out of an unlawful agreement. The 
objection is that the plaintiff's occupation of the land after forfeiture 
was unlawful and prohibited by law, and that he was not a mere 
intruder or trespasser. The suggestion that the mere occupation of 
Crown land without a title in a State of the extent of Queensland— as 
large as three European Kingdoms — is not merely an unauthorised 
act but a positive offence against the law, is rather startling. The 
proposition answers itself. The suggestion is that the mere holding 
over of land by a Crown tenant after the termination of his lease is 
absolutely unlawful and prohibited. But it is notorious that in very 
many instances when a lease expires the Crown tenant holds over for 
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Crowe v. Wehl. a time. Anyone familiar with the history of Australian settlement or 
Griffith C.J. Australian legislation knows that this is so. On many occasions after 

the expiration of Crown leases a considerable time has been allowed to 
elapse before the Legislature dealt with the lands, and instances have 
not been infrequent where a part or the whole of the lands have been 
given back to the former tenant on a new tenure. To suggest that the 
tenant, while occupying the land after the expiration of the lease, was 
violating the law, and that he could acquire no rights from that occu- 
pation, is an extraordinary proposition. No doubt it would be so if the 
Legislature had said so. Eeference was made to s. 236 of The 
Land Act, 1897, but that Act, so far from declaring the occupation 
of Crown lands without a title to be unlawful, recognises it as the 
necessary practice under the circumstances of a new country. If the 
law said that any person occupying Crown lands who could not show 
a good and lawful title to the land should, on conviction, be liable to a 
penalty, there would be something in the argument that the mere 
occupation of Crown lands is unlawful ; but, so far from doing that, 
the Act only provides that occupation under certain specific conditions 
shall be unlawful, thereby recognising that occupation in numerous 
other ways is not unlawful. * The Legislature has not declared that a 
Crown tenant holding over, or a person going about the country timber 
getting, or for exploration purposes, is engaged in an unlawful occu- 
pation. I can find nothing in the Act to indicate that the Legislature 
intended to prohibit the mere occupation of Crown lands without a 
title, or to prohibit a Crown tenant whose lease has expired from 
remaining in possession of the land. Therefore, the defence of 
illegality which has been set up seems to fail entirely, and, that being 
so, the only thing left to consider is the agreement between the parties, 
one of whom has agreed to pay to the other a specific sum for certain 
services. The defendant has obtained the services agreed upon, and 
he must therefore pay the stipulated price. The appeal must therefore 
be dismissed. 

Cooper and Paul J.J. concurred. 

Appeal dismissed with costs. 

Solicitors for appellant : Boicclmrd d Holland, for Mayne, Roma. 

Solicitors for respondent : Morris d Fletcher, for Dyball, Roma. 
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DAY DAWN BLOCK AND WYNDHAM G.M. CO., LTD. v. 

PLANT AND OTHERS. 

Mining — Mining onfreeJiold lands — Royal mines — Right of" freeholder to 
work Royal mine without consent of Crown — The Mining Act of 1898 
{62 Vic., No, 24), ss. 58, 69, 151. 

The decision of Chubb J. {ante p. 18) affirmed. 

Appeal by the plaintiffs from the decision of Chubb J. on a motion 
for judgment in an action by the Day Dawn Block and Wyndham 
G.M. Co. against E. H. T. Plant, W. J. Paul, and the Day Dawn 
Church Lands Gold Mining Co., Ltd. 

All the facts appear in the judgment appealed from (ante p. 19). 

Feez (with him Connolly) for appellants. The appellants' title is 
under a lease, and the defendants have a Crown grant. The de- 
fendants have improperly mined, to our detriment, and we are en- 
titled to damages. It is admitted that the defendants' mine is not 
a "tenement" under llie Mining Act of 1898. If that were so, 
they would have to bale ; but they are freeholders. It is illegal under 
The Mining Act for a freeholder to mine on a freehold. (Part VII., 
ss. 58 et seq., 151 ; Tlie Attorney -General v. Great Cobar Copper 
Mining Co., 21 N.S.W.L.R. 351). They have no right to work a 
Royal mine, and in doing so they are working a mine improperly. The 
facts bring the case within Wilson v. Waddell (2 App. Cas. 95). Plant 
V. Rolltston (6 Q.L.J. 98), goes too far. No one has possession of a 
Royal mine except the Crown. (Ca^e of Mines, Plowden, 310 ; Attor- 
ney-General V. Morgan, 1891, 1 Ch. 432). 

Plaintiffs submit that the defendants had no right to work a Royal 
mine. They had no license from the Crown so to work ; therefore, as 
they have no right to the Royal mine at all, they are working the mine 
improperly. Plaintiffs are entitled to damages, because the removal of 
the barrier formed by the Royal mine allowed the water to come in 
upon their property. Under Tlie Mining Act there is an absolute pro- 
hibition against a freeholder mining at all. The damages have all 
occurred since the passing of the Act, and consequently the defendants 
are liable. {Bradford Corporation v. Pickles, 1895, A.C. 587). 

Griffith C. J. : If the supposed rule about working a Royal mine 
had been introduced for the benefit of an adjoining mine owner, there 
would have been a violation of a right. But as the Crown alone is 
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Day Dawn Block injured, what right have you to complain ? The case you are now 

AND WyNDHAM . -, . , , -I- rm_ * ' 11 

G.M. Co., Ltd. v, attempting to make was not made in the pleadings, ine case origmaiiy 
^Othem ^ was one of negligence in the defendants, which failed. Your proposi- 

tion now is that the wrongful working of a Royal mine is actionable if 

damage is suffered. * 

Feez\ Yes. 

Griffith C.J.: Well, assume the working of a Royal mine had been 
forbidden by statute, would you have an action ? 

Feez\ Yes. 

Griffith C.J. : Well, Johnston and Toronto Type Foundry Co. v. 
Consumers Gas Co, of Toronto (1898, A.O. 447) is distinctly against you. 
In cases of this kind possession is the only title alleged in pleading. 

Feez : Plant v. Eollston (6 Q.L, J. 98) is against us, but the case of 
Garibaldi Co. v. Craven's hew Chum Co. (10 V.L.R. (L.) 233), is right 
in the face of that case, and does not seem to have been quoted to 
the Court in argument. 

Griffith C.J. : Yes. In that case the grant to the respondents con- 
tained an express reservation of Royal minerals. It is recognised as 
settled law that where there is an express reservation of mines from a 
grant, the grantee has neither title nor possession of the mines. 

Feez: The other point is that under The Mining Act & freeholder is 
prohibited from mining unless he comes voluntary under the Act. 

Griffith C. J . : Assume a man is innocently sinking a well on free- 
hold, and goes through a reef by accident, is he a tresspaser and liable 
if any damage if done to an adjacent owner ? 

Feez : If the adjacent owner is injured, yes. 

Griffith C.J. : Then it comes to this — that your cause of action 
against the defendant is that he worked a Royal mine without leave of 
the Crown ? 

LUley (with him Stumm) : The only question is, what are the rights 
of the appellant ? His only right is to demand that the mine should 
be reasonably and properly worked. The jury have found in respondents' 
favour on this point. It is contended that immediately a man strikes a 
Royal mine on a freehold he must stop working and obtain the leave of 
the Crown to proceed. But, assuming that is so for the moment, what 
right would an adjacent mine-owner have to obtain an injunction if 
he dia not? We submit, none. The Crown may stand by and see the 
mine worked and the gold won, and then come in and claim the gold. 
It is a matter entirely between the defendants and the Crown. (Osborne 
V. Morgan, 2 Q.L.J. 113, 13 App. Cas. 227) . The respondents submit that 
they are in possession, that they mine properly, and that why they are 
in possession has nothing to do with anyone else, especially with the 
appellants. There is no legal injury. The defendants have done no 
injury to the plaintiff, for they owed no duty save to mine properly. 
This the jury have found that they have done. 
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Griffith C.J. : This was an action between the owners of two Day Dawn Block 
adjoining mines at Charters Towers. The plaintiffs* title is under a g.m. Co., Ltd. v. 
gold mining lease, and the defendants' title is under a Crown grant, Pi*ant and 



which does not contain any express reservation with respect to gold or 
gold-bearing ore. If it did, somewhat slightly different questions 
might arise. I do not say they would, but that they might. It will 
be time enough to deal with them when they arise. The action was 
originally brought against the defendants for negligently working their 
mine. It was alleged that they did not conduct their operations in 
the ordinary and proper method of mining, and that in consequence 
the plaintiffs had sustained damages which they were entitled to 
recover. The plaintiffs also claimed an injunction. At the trial all 
the plaintiffs' case, so far as it rested upon the alleged improper opera- 
tions of the defendants, failed. It was not suggested that they were 
under any statutory obligations under The Mining Act of 1898 y their 
title being antecedent to that Act. It was then sought to rest their 
case on new grounds, which were that defendants* title being freehold, 
and there being no provision in it as to gold or gold-bearing ore or 
Royal mines, the mere working of the Royal mine was an unlawful 
act, and that, consequently, the defendants were liable to the plaintiffs 
for any injury that followed upon that unlawful act, although that 
working, considered merely as mining operations, was perfectly proper. 
The judge at the trial allowed the point to be argued, and it has been 
argued before this Court also, so that I suppose we may as well decide 
it. If, however, our view was adverse to the defendants, it would be 
necessary to ascertain whether the mining operations on the defend- 
ants' land were actually conducted without the consent of the Crown, 
and it would be necessary to have an inquiry to ascertain the facts. 
The rule is not disputed that in the case of two adjoining mines either 
party is entitled to work his own mine in the ordinary and proper 
course of mining, and that if he fails to do so and his neighbour there- 
by sustains damage, an action will lie. Each party is entitled to insist 
that any mining operations taking place on his neighbour's ground 
shall be so conducted. Now the argument for the plaintiffs is that 
the rule that requires a mine owner to work properly involves 
not only the question of the propriety of the manner of mining, but 
also the propriety of his beginning to mine at all. It is obvious that 
the word ** proper " is here used in a double sense. The question whether 
mining operations are proper or improper in regard to the manner in 
which they are conducted is a question of fact. It may be improper, in 
a moral sense, for a man to begin to mine at all, as it might be in 
violation of the terms of his tenure or his contract with his landlord, 
but in the rule of law which we are considering, the term " proper " is 
not used in that sense. The rule is that it is the right of every man 
to insist that his neighbour, working a mine in adjoining land, shall 
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Day Dawn Block work it in a reasonable and proper manner, but it is not ordinarily his 

AND Wyndham . ^ ^ 

G.M. Co.,Ltd. V. business to inquire under what title his neighbour is occupying his 

OrmiRs^ land. It would be a singular thing if, as against a stranger, the 
lawfulness of mining operations, conducted in a reasonable and proper 
manner, were dependent upon the title of the men conducting the opera- 
tions to the land upon which operations are conducted. A man might 
innocently believe that he had a good title, but there might be some 
flaw in it, and, jilthough he had done everything with apparent 
propriety, his neighbour on finding the flaw could say, " You have no 
right here ; you are a trespasser against someone else, and therefore 
your conduct is unlawful." It was endeavoured to make a distinction 
in the case of the Crown. I fail to see how the owner of adjacent land 
is entitled to inquire whether his neighbour has a license from the 
Crown, any more than he is entitled to inquire if he holds a license 
from his landlord. It is argued, in effect, that the injury, if any, arose 
not from the mining operations of the defendants, but from the fact 
that they failed to get a proper mining license from the Crown. In 
that view the. plaintiffs* action is in reality an action against the 
defendants for mining in a reasonable and proper manner upon Crown 
land without a license from the Crown. It may be that the defendants 
could prove they have a license from the Crown, or that the Crown 
cannot say they have not, or a jury might think the Crown had not 
given them a license ; but it would be an anomaly if a stranger were 
entitled to litigate the right of the Crown, when the Crown does not 
assert and does not desire to assert any right itself. In the judgment 
given by Lord Blackburn in the case of Wilso7i v. Waddell (2 App. 
Cas. 95, at p. 100), he said : ''I think your lordships will agree with me 
in thinking that the evidence goes no further than to show that 
generally the owner of the surface made it matter of bargain for the 
benefit of the surface that when mines are worked out the surface 
should be restored. Where such a stipulation exists, the owner or 
occupier of the surface has a right to complain if it be not restored, 
but that gives no claim to anyone else. And in the present case the 
owner of the surface preferred that it should remain unrestored." 
These observations are very applicable in this case. If it be a rule 
of property law, not of criminal law, that the defendants could not 
work their mine without a license from the Crown, then the 
Crown has the right to complain, and if they do not, that is not 
the foundation of a claim by anyone else. And if the Grown 
prefer that the defendants should go on working the mine, what 
business is it of the plaintiffs? Even if working a Royal mine were 
an offence punishable by fine, I think the result would be the same. 
The case of the Johnston and Toronto Type Foundry Co, v. Conmmers 
Gas Co, of Toronto (1898, A.C. 447), seems to have some bearing on this 
point, and seems to show that in every case we must inquire what 
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was the object of the Legislature. If the Legislature had enacted, under Day Dawn Block 

,. ., ^ _ , . , ,, ■ 1 T 1 .,1 I . . AND WyNDHAM 

a penalty, that a Royal mine should not be worked without permission g.m. Co., Ltd. v. 

of the Crown, I should be inclined to think that that would be merely Pl^nt and 

for the protection of the Royal mine, and would not give a right of 

action to any private persons if the law were broken. It would be 

extremely inconvenient if the question as to whether the civil rights of 

the Crown have been invaded could be litigated when the Crown itself 

does not allege it. I am of opinion that the attempt to set up this 

new case has failed as entirely as the attempt to prove the original 

case flailed, and that if any amendment had been allowed plaintiffs 

would still have had no case. I think the learned judge was quite 

right in refusing the amendment, and the appeal must therefore be 

dismissed with costs. 

Cooper and Paul JJ. concurred. 

Solicitors for appellants: Thynne S Macartney , for Williams d 
Murphy, Charters Towers. 

Solicitors for respondents : Gair d Schacht, Charters Towers. 



In re tJie mil of WAGNER. 

Probate and administration — Probate — Grant to executors without the 
junsdiction — Consent of creditors — Probata Act of 1867 (31 Vic, 
No, 9), s, 32 — Practice — Motion referred to Full Court, 

The qnestion of granting of probate to executors without the jurisdiction is a matter 

for the discretion of the Court to be exercised upon the facts as they appear 

in each case. 
Probate was granted to executors without the jurisdiction of the will of a testator 

who died possessed of leasehold pastoral estates and stock, and mining and 

other shares in Queensland, the creditors in Queensland consenting to the 

grant. 
Where a motion before a single judge is referred to the Full Court the motion 

should not be set down on the Full Court paper, but should be moved by 

counsel when motions are called for. 

Motion for probate of the will of William Wagner, deceased, referred 
to the Full Court by Cooper J. 

This was a motion for original probate of the will and codicils of 
William Wagner, late of Malvern, Victoria, deceased, and had been 
referred to the Court by His Honour Mr. Justice Cooper. The aflS- 
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In re the will of davits filed showed that the deceased was domiciled in Victoria, the 
Wagner. t / i 
applicants (the executors named m the will) all resided outside the 

State of Queensland, and that the estate consisted of valuahle mining 

shares in a Queensland company with accrued dividends, and of a 

share in a pastoral property. 

Lilleyy for the executors : The applicants are desirous of obtaining 
speedy probate from this Court, and the question is whether they must 
give security. All the creditors in the estate are domiciled within the 
jurisdiction, and they all consent to the grant going without security. 
Security is solely for the protection of creditors within the jurisdic- 
tion, the object being to save them the expense of going to the Court 
of a sister State to enforce their rights. The objection amounts, 
therefore, to nothing in this case. 

Griffith O.J. : Are we concerned with the sufficiency of executors 
domiciled within or without the State ? I have always been of the 
opinion that it was a testator's business to choose his own executors, 
and, that being so, we are hardly concerned with whom he chooses. 

Lilley : Exactly ; that is my contention. 

Griffith C.J. : Have you authority for an original grant being 
made when the deceased was domiciled without the jurisdiction, and 
the executors also reside without ? 

Lilley : Yes, In the Goods of Urruela (L.R. 1 P. & M. 698). He also 
cited In re Knight (12 A.L.T. 205), In re Hope (1 Q.L.J. 11), Jw rg 
Patterson (1 Q.L.J. 103), In re Tidswell (1 Q.L.J. 128), In re Narracott 
(6 Q.L.J. 164), In re Harding (6 Q.L.J. 225). 

Griffith C.J. : I don't understand the cases. If a man may choose 
his executor, what right have the courts to enforce conditions when 
making a grant ? 

Lilley : It is done under s. 32 of The Probate Act of 1867, 

Griffith C.J. : Under s. 32 of The Probate Act of 1867 it is quite 
plain we need not make the grant to the executors named, but if we 
think it expedient we may appoint some other person to administer. 

Lilley referred to llie British Probates Act of 1898. 
Griffith J Griffith C. J. : Under s. 32 of the Probate Act this Court is not 

bound to grant probate to persons out of its jurisdiction, but may 
inquire whether there are any circumstances which would justify them 
in refusing to do so. The question for inquiry is whether there are 
any reasons why some persons other than the executors named in the 
will should be appointed as administrators. That is part of the judicial 
discretion of the Court to be exercised in every case on the particular 
circumstances of such case. In the present case we consider there are 
no special circumstances which should induce us to refuse to grant 
probate, which is granted accordingly. 

Cooper J. : I referred this motion to the Full Court because it 
seemed to me to be the first one in which an application for an original 
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grant of probate had been asked for under similar circumstances. I 
was satisfied with the affidavits read before me. 

Paul J. concurred. 

Griffith C. J. : As a matter of practice this matter, being a referred 
motion, should not have been put on the paper. Being a motion, it 
should have been moved by counsel when called on to move in turn. 

Solicitor for applicant : Wilson d Hemming. 
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OVERLAND v. LENEHAN. 

Beat Property Act of 1861 (25 Vic., No. 14), ss. 44, 124~Certificate 
of title — Error in description of land in certificate — Boundaries — 
Paramount title of registered proprietor. 

Where it appears that the description of land or of its boundaries as set out in a 
certificate of title is erroneous, the error in such description may be disregarded. 

Extrinsic evidence is admissible to show the identity of land intended to be 
included in a certificate of title, and s. 44 of The Real Property Act of 1861 does 
not confer upon a registered proprietor the right to retain land included by an 
erroneous description in his certificate of title. 

Action by Richard Horace Overland and others against Michael 
Lenehan for the recovery of land and mesne profits. 

All the facts and the argument of counsel appear in the judgment 
of the learned Chief Justice. 

Feez and Stumm for plaintiffs. 

Lilley and 0' Sullivan for defendants. 

The following cases were cited by counsel : — Butler v. Kennedy (4th 
April, 1892), Ex parte Schmierer, In re Bryman (9 Q.L.J. (N.C.) 93), 
Belize Estate and Produce Co. v. Quilter (1897, A.C. 367), Small v. Glen 
(6 V.L.R. (L.) 154), Kirkham v. Carpenter (12 V.L.R. 144), Pleasance 
V. AlUn (16 V.L.R. 601). 

C.A.V. 2nd September. 

Griffith C. J. : This action is brought to recover possession of a piece 
of land in South Brisbane, of which the plaintiffs claim to be the regis- 
tered proprietors as tenants in common under the Real Property Acts. 
The defendant says that he is the registered proprietor of the same land, 
and says further that the right, if any, to receive possession of the 
land accrued to the plaintiffs* predecessors in title more than twenty 
years before action. By s. 44 of The Real Property Act of 1861 the 
estate of a registered proprietor is declared to be paramount, except in 
certain cases, one of which is " the wrong description of the land or 
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its boundaries.** It is clear, therefore, that if it is made out that the 
description of the land or of the boundaries of the land as set out 
in a certificate of title is erroneous, the erroneous description is 
not conclusive. This proposition assumes that the identity of the 
land in question is not. necessarily to be determined by a mere literal 
application of the description contained in the certificate to the locu^ in 
dispute. It assumes further that if the identity of the land is clearly 
ascertained an error in the description of the land or of its boundaries 
may be disregarded. Section 123 of the same Act provides, in effect, 
that a man deprived of land by a wrong description of the land or of 
its boundaries is not precluded from asserting his title by action of 
ejectment ; and s. 124 provides that in such a case the Court may 
direct the instrument of title to be rectified. It obviously follows, I 
think, that an error in description of boundaries cannot be relied upon 
to displace the title, otherwise good, of a person in possession of land 
erroneously included in the title. 

Before dealing with the facts of the case it is necessary, I think, 
in order to dispel a mistaken notion which seems to be the foundation 
of much of the argument addressed to the Court in this case, to point 
out tha^a certificate of title does not rest upon a pinnacle by itself, 
but is an ordinary written instrument, and that, although its operation 
is far-reaching, and in some respects exceptional, it must be construed 
in accordance with the ordinary rules for the construction of documents 
of title. Without extrinsic evidence to identify its subject matter it 
has no intelligible meaning. Extrinsic evidence is, therefore, admis- 
sible, and must be admitted, and, when admitted, must be applied in 
precisely the same way as in the case of any other document of title. 
The doctrine expressed in the words falsa demonstratio non nocet is 
just as applicable to it as to any other instrument of title.^5^ 

I proceed now to the facts, as to which there is no real dispute. 
In the year 1856 a Crown grant was issued to one Thomas Grenier 
for a piece of land called suburban allotment No. 135, parish of South 
Brisbane (afterwards called portion 135), containing 7 acres. The 
northern boundary of the portion fronted a road running east and 
west, which was afterwards called the main Ipswich Road, and is 
now Stanley Street, in the Borough of South Brisbane. The length of 
this boundary was exactly 7i chains. The western boundary was a 
road, then called the Ipswich Road (which at this point made a turn to 
the right or south almost at right angles), and now called the Boggo 
Road. .The eastern boundary, as it appeared on the Government maps 
of the day, was a narrow road or lane about 25 links in width. 
On 21st December, 1863, Grenier conveyed the land to one Thomas 
Hayselden by a common law conveyance. Before that date, however, 
Hayselden had joined with the owners of the land on the other side of 
the lane in a request to the Government that a sufficient area might be 
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resumed from the land on either side of the lane to make a road one 
chain wide, and on 12th October, 1863, the Surveyor-General, who was 
the officer charged under the statute then in force with the duty of 
laying out new roads, had informed them that the request would be 
complied with on condition that no claim was made for compensation 
for the land resumed for the road. This condition was apparently 
complied with. On 19th November, 1863, a plan of the proposed road, 
prepared by a licensed surveyor, was forwarded to the Surveyor-General, 
and has since remained as a record of the Lands Department, from 
which it was produced at the trial. This plan showed that a strip of 
land 37^ links in width was to be taken from the eastern boundary 
of portion 185, and a corresponding strip from the land on the opposite 
side of the lane, thus making a road 100 links, or one chain, in width. 
On 20th February, 1864, a statutory notice of the intention of the 
Government to lay out the new road was published in the Gorermnent 
Gazette, in which portion 135 was described as being unenclosed forest 
land. On 9th April a second notice was published in the Gazette to 
the effect that the proposed new road had been confirmed by the 
Governor-in-Council, and on 9th July a third notice was published, 
notifying that the new road had been laid out and marked, and was 
open lor public use. 

From the fact that Hayselden had joined in the request to open the 
road before he had obtained a conveyance, I infer that he had agreed to 
buy portion 185 at some time before 12th October, 1863. The^object 
which the landowners had in getting the chain-wide road laid out is 
manifested by the facts to which I will now call attention. We all 
know that the usual width of public roads is not less than a chain. 

About this time, probably, I think, before October, 1863, the owner of 
portion 185 conceived the idea of selling parts of the land in small lots. 
The road forming the northern frontage had then become the line of 
the main Ipswich Eoad — at that time the main outlet from the capital ; 
and suburban settlement was extending in that direction. Whether 
the owner who first conceived the idea was Grenier or Hayselden 
is not clear. The scheme of subdivision carried out by the surveyor 
employed to lay out the allotments, from which the instructions given 
to him by the owner may be inferred, was as follows: — The allotments 
for sale were of the uniform size of 20 perches, having a frontage of 
50 links, and a depth of 250, all the areas being rectangles. Ten 
of the allotments, Nos. 1 to 10, fronted the main Ipswich Eoad, and 
extended from the eastern boundary of the land subdivided (whatever 
that was) westwards, thus occupying exactly 5 chains of the whole 
frontage, and leaving a piece of land at the N.W. corner, containing a 
little more than half -an -acre, which was not subdivided, and, as will be 
seen, was retained by Hayselden. The next series of allotments fronted 
the Boggo Boad, or western boundary of the portion, beginning at the 
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southern side of the piece of land so retained at the corner. A third 
series of allotments fronted the new road, now known as Merton Boadi 
and extended along the whole eastern frontage, at the back of allotments 
1 to 5 on the northern frontage. Between the second and third series 
another piece of land was left, which in some of the contemporaneous 
instruments of title is described as *' a Beserve." 

The surveyor who laid out the subdivision was called at the trial, and 
the plan which he made, and which was lodged in the Beal Property 
Office, certainly before the 26th February, 1865, and probably before 
28th September, 1864, was produced from that office. It has upon it 
the figures 1/64, which he says meant that it was the first plan of 
subdivision of land that he made in the year 1864. It may be con- 
venient to say here that he thinks that the instructions to make 
the survey were given to him by Grenier, and not by Hayselden. I 
think it probable they were given about the time when the request to 
widen the road was made — i.e., about September, 1863. 

This plan represented portion 185 as bounded on the north and 
west by the two old roads, and as bounded on the east by a road 
described on the plan as a ** Government road, one chain wide *' — i.e.^ 
in my judgment, the new road agreed to be laid out by the Govern- 
ment in 1863, and actually laid out in 1864, as already stated. Tlie 
series of allotments fronting that road were represented as having a 
depth of 250 links from the western side of the road. But the northern 
frontage was represented as being still 7^ chains in length, without 
making allowance for the resumption of the strip of 37^ links from the 
eastern side. The allotments 1 to 10 appeared, therefore, as occupying 
a space of 5 chains along the Ipswich Boad from the chain-wide 
road on the east, while the residue of the frontage at the western end 
was stated to be 2^ chains. 

Since the trial I have been furnished by the solicitors for the parties 
with copies of the advertisements relating to the sale, from which it 
appears that the land was offered at auction in February, 1864 — i,e,, 
before the new road was formally laid out by the Government. It was 
described as ** 39 splendid building and residence sites in Clarence 
Town, Stanley Street, South Brisbane, and adjacent to the new 
Clarence Hotel." The title was to be under The Real Property Act^ 
and twelve months* credit appears to have been given for the purchase 
money. Lithographs, no doubt corresponding with the plan already 
referred to, were to be obtained at the auctioneer's office. It will be 
noticed that the vendor did not wait for the formal laying out of the 
new road on the east, but obviously assumed that the promise of the 
Government would be carried into effect. Witnesses who lived in the 
neighbourhood at the time of the sale were called at the trial, and 
deposed that before the sale the several subdivisions were marked out 
on the ground by pegs bearing the numbers of the allotments. They 
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say that the pegs denoting the frontages of the lots fronting the Merton 
Road were on the western side of that road as it has ever since existed. 
The surveyor says that it was usual to put in such pegs, and my own 
knowledge of the way of conducting similar business in Queensland 
for the last forty years does not allow me to doubt that the land was so 
marked. One of the witnesses says that the Clarence Hotel, which 
was and still is situated at the north-western corner of portion 135, 
was in course of erection at the time of the sale. This evidence agrees 
with the advertisement. Some of the lots were sold at the first auction. 
The sale was continued on a later day in the same month of February, 
1864, at which the lots were advertised to be offered without reserve. 
It is clearly established in evidence that the 10 lots fronting Stanley 
Stieet have ever since been occupied as allotments each having half-a- 
chain frontage to that street. No. 1 beginning at its intersection with 
Merton Road as it now exists, one chain wide, and the rest extending 
westerly with equal frontages, thus collectively occupying 5 chains from 
that intersection. 

Defendant is the registered proprietor of subdivision 10, or the 
westernmost of these allotments. The plaintiffs are the registered 
proprietors of the land lefb at the N.W. corner of the portion already 
referred to, and now called subdivision 1b. It was proved to my 
satisfaction that subdivision 10 was, at the time of the sale, marked by pegs 
corresponding to the four corners of the land as now occupied by the 
defendant ; and there is some evidence that a fence was then in course 
of erection along the line dividing it from subdivision 1b. 

The description of plaintiffs* land in the certificate of title issued to 
their testator on the 5th April, 1873, and in their present certificates, 
is, so far as material, as follows:— " Commencing at the north-west 
corner of the portion, and bounded thence on the west by a road bearing 
north 174° 18" east, 3 chains 5 links, on the south, &c., ... on 
the east by the west boundary of subdivision 10 ... on the north 
by a road bearing west 2 chains 60 links to the point of commence- 
ment * It will be observed that subdivision 1b is described as lying 
immediately to the west of subdivision 10. 

If the half-chain frontages of subdivisions 1 to 10 were measured 
from the original north-east corner of the portion, the full length of 
2^ chains of frontage would be available for subdivision 1b. If, how- 
ever, the ten half-chains were measured from the actual intersection of 
Stanley Street and Merton Road, there would not be 250 links left 
available for the plaintiff's land, but only 212^. Under these circum- 
stances it is contended for the plaintiffs that the certificates of title 
Diust prevail over the defendant's title, whatever that may be. It is 
necessary, therefore, to examine in some detail the titles themselves 
and the circumstances under which they were prepared, in order to 
discover their actual meaning. 
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On 15th August, 1864, six monjbhs after the sale, Hayselden 
made an application to bring portion 185 under The Real Property Act, 
evidently in order to be able to comply with the promise made at the 
sale to give titles under the Act ; and on 24th September a certificate of 
title was issued to him. On the 28th of the same month he executed 
a mortgage to a finance company of the land at the north-western 
corner of the portion, on which the Clarence Hotel was erected. In 
this mortgage the land mortgaged was described as commencing *^at 
the intersection of the north-western corner of subdivision 10 with the 
south side of the main Ipswich Eoad and bounded thence by that road 
east for 2^ chains." The eastern boundary was described as the 
western boundary of subdivision 10. I pause here to remark that it is 
evident that at this time subdivision 10 was a known and identified 
piece of land. There is evidence, which I believe, that at that time 
there was a fence in existence separating subdivision 10, as now 
occupied by the defendant, from the piece of land at the comer which 
was then occupied by Hayselden. I am satisfied that at the date of 
the mortgage the boundaries of subdivision 10 were also denoted on the 
ground by pegs corresponding with the corners of the land as now 
occupied by the defendant. The plaintiffs' title is under this mortgage, 
which is the earliest instrument registered against the land after it was 
brought under the Act. Their present certificates are later in date than 
the defendant's certificate. Assuming, however (which I do without 
deciding it), that they claim under a prior certificate of title within the 
meaning of s. 44, it is clear that their certificates cannot give them any 
greater priority than the mortgagees themselves had under whom they 
claim. 

In December, 1864, Hayselden transferred portion 135 to W. 
Pettigrew subject to the mortgage. The indorsement of the mortgage 
made upon the certificate issued to Pettigrew described the boundaries 
of the land mortgaged in different language from that used in the 
mortgage itself — language which, taken literally, would make the 250 
links of the northern frontage the governing part of the description. 
But I fail to see how this, if it was an error, which I have to determine, 
could give the mortgagees or the purchaser from them a title to any 
more land than was comprised in their mortgage. The transfer from 
the mortgagees to plaintiff's testator described the land substantially 
as it was described in the mortgage. 

The first of the ten subdivisions on the northern frontage to he 
transferred to a purchaser was subdivision 10. This was done by 
a transfer dated 9th February, 1865, in which the land is described as 
*' commencing at the north- western corner of subdivision 9 and bounded 
on the north by the Ipswich Road west 50 links," on the west by 
"the eastern boundary of a reserve," and on the south by "part of the 
aforesaid reserve." The land here described as "a reserve" is plainly 
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subdivision 1b, which had been left unsabdivided, and which was 
included in the mortgage of 28th September. 

In the certificate of title, dated 8th March, 1865, issued upon this 
transfer, the land is described as '' commencing at the intersection of 
the Ipswich Road with the north-western corner of subdivision 9,'* and 
the western boundary is described as " the eastern boundary of sub- 
division 1b ** — i,e,, the land called in the transfer *'a reserve." 

In the certificate of title for the subdivision immediately adjoining 
subdivision 1b on the south, the northern boundary is also described 
as " a reserve," and the eastern boundary is described as '* another 
reserve." In the certificate of title issued to the purchaser of sub- 
divisions 8 and 9, which is dated 13th April, 1865, the starting point 
of the boundaries is described as the north-western corner of subdivision 
7. Similarly in the certificate issued to the purchasers of subdivisions 
6 and 7, which is dated 10th April, 1865, the starting point of the 
boundaries is described as the north-western corner of subdivision 5. 
In the same year, on 30th September, a certificate was issued to the 
purchaser of subdivisions 1, 2, and 8, in which the land is described as 
commencing at the intersection of the Ipswich Road and a Government 
road, one chain wide — i.^., the Merton Road. The certificate of title 
for allotment 4, which was issued to the purchaser on 21st August, 
1866, gives the point of commencement as the north-western corner of 
subdivision 8. Subdivision 5, lying between subdivisions 1 to 4, as to 
the locality of which there can be no doubt, and subdivisions 6 to 10, 
the proper location of which the plaintiffs' contest, was not sold. 

In 1885 the registered proprietor asked for a fresh title to be issued 
to him for this subdivision. He had the land freshly surveyed, and in 
his request described the land as commencing, not at the north-western 
corner of subdivision 4, as he obviously should have done, but at a 
point distant 2 chains from the north-eastern corner of portion 135, a 
point which, if the reference is to the original corner, was 37^ links 
within the boundary of subdivision 4, for which a prior certificate of 
title was in existence. The new certificate for subdivision 5, which 
in its terms followed the request, therefore is evidently erroneous. The 
plaintiffs, however, seek to interpret the certificate of title for subdi- 
visions 6 and 7 issued in 1865, which takes the north-western corner 
of subdivision 5 as a starting point, by reference to this erroneous 
certificate issued 20 years later, so throwing subdivisions 6 and 7 to 
the immediate west of the location of subdivisions 5 as described in 
this later certificate, and also throwing subdivisions 8, 9, and 10, as 
depending on subdivision 7, to a corresponding distance east of their 
positions as marked and occupied. It is clear that the certificate for 
subdivision 5 cannot be used for this purpose. 

In my opinion the question to be determined is what was the western 
boundary of subdivision 10 as understood by the persons concerned at 
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the time when the mortgage of subdivision 1b and the transfer of 
subdivision 10 were executed. In the case of Donaldson v. Hemmant 
{ante p. 35) I quoted from Taylor on Evidence (4th Ed., p. 1029) 
some rules which, I think, should be applied in construing instru- 
ments relating to land for the purpose of determining the identity 
of the subject matter. They may be summed up by saying that most 
weight should be given to those points on which the parties at the time 
were least likely to be mistaken. 

In the present case what were the most important points in the mind of 
the vendor ? Preparatory to the subdivision and sale, and evidently for 
the purpose of it, he had procured the road now called Merton Road to 
be widened to 1 chain in width, thus making practicable what before was 
impracticable — that is to say, to sell the eastern frontage of portion 186 
in small lots with a frontage to a chain-wide road. The Government 
had agreed to lay out the road as of that width, the frontage of the lots 
fronting the road had been marked by pegs along the frontage, and the 
surveyor had in his plan of subdivision represented the road as 1 chain 
in width. It is to me incredible that he and his employer did not base 
the whole scheme upon the presumption that that road was taken to 
be of that width, or that they did not take the western side of the road 
as then agreed to be laid out as the starting point for the subdivision 
of the land. On this point it was practically impossible for the parties 
to make any mistake. Turning then to the northern frontage, the 
object of the vendor was to sell 10 allotments, each having a frontage 
of half-a-chain, and the easternmost of which abutted on this new 
road. There was no room for mistake as to the size of these allotments, 
which together occupied 6 chains of the frontage, so fixing the position 
of the western boundary of subdivision 10 at a distance of 5 chains 
from the eastern, and 212^ links from the western, boundary of the 
portion. On the other hand, the dimensions and areas of the two 
residues of portion 185, contemporaneously described as "Reserves," 
were evidently regarded as of comparatively little importance. Probably 
the length of the frontage of the piece at the north-western corner, since 
called subdivision 1b, was not actually measured, but was obtained by 
subtracting the 10 half-chain frontages of the 10 subdivisions from the 
total original frontage of 7^ chains. I have no doubt whatever that 
the line described, both in the mortgage of September, 1864, and the 
transfer of February, 1866, as the western boundary of subdivision 10, 
was actually marked on the ground in that position at the time of 
the sale and at the dates of the mortgage and the transfer. This being 
so, it appears to me that the land intended to be comprised in the 
mortgage was bounded by that line on the east, and that the land 
intended to be comprised in the transfer and certificate of title for 
subdivision 10 was bounded by that line on the west, and that this 
is the proper construction of both those instruments. It follows that 
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the defendant's certificate of title correctly denotes the land actually 
in his occupation, and that the plaintiffs' certificates of title contain 
a misdescription of the land comprised in them, and intended to be 
described, inasmuch as they erroneously describe the northern 
frontage as 2 J chains, whereas it is actuisilly less than that by 37^ links. 

The length of a boundary may or may not be an important element 
in a description. In a case like the present, of a series of allotments, 
each 50 links in width, beginning at a definite point, each containing 
exactly one-eighth of an acre, and the exact position of which is marked, 
it is, I think, a governing element. On the other hand, in the case of 
a residue after taking out a series of such pieces of land of exactly 
specified size, it is, I think, an element of comparatively little 
importance. 

For these reasons I am of opinion that the defendant is the registered 
proprietor of the land in question, and that the plaintiffs have not made 
out any ground for disturbing his title. I find as facts (which, however, 
in the view which I take are not material) that the right of action, if 
any, which, the plaintiffs are asserting, accrued more than 20 years 
before the commencement of this suit, that the value of the land sought 
to be recovered without improvements is £620, and that the value of 
the improvements on it, made since the defendant obtained his certifi- 
cate of title, is £750. There will be judgment for the defendant, with 
costs. 

Solicitors for plaintiff : Roberts d Roberts, 

Solicitors for defendant : Thynne S Macartney, 
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NEW ZEALAND AND AUSTRALIAN LAND, &c., COMPANY 

V. McINTYRE. 

Fencing Act of 1861 {25 Vic.,, No. 12), ». 10 — Fencing claim — 
Jurisdiction — Power of Supreme CouH to entertain claim, 

Held^ that s. 10 of The Fencing Act of 1861 confers concurrent and not exclusive 
jurisdiction upon justices, and that, consequently, the Supreme Court has 
jurisdiction to entertain claims for contribution based upon s. 8 of that Act and 
s. 3 of The Fencing Act of 1861 Extension Act of 1897, 

Demurrer. 

Plaintiffs instituted an action in the Supreme Court to recover 
half the cost of dividing fences erected by them upon the boundaries 
separating their land from that of the defendant. The claim was 
based upon an agreement alleged to have been made between the 
parties and alternatively upon Tlie Fencing Act of 1861 (25 Vic, 
No. 12), and The Fencing Act of 1861 Extension Act of 1897 (61 Vic, 
No. 9). The defendant demurred to so much of the claim as was 
based on the Fencing Acts upon the ground that sums of money 
recoverable under The Fenci7ig Act of 1861, and The Fencing Act of 1861 
Extension Act of 1897 could only be sued for and recovered in a summary 
manner before justices, and that the Supreme Court had no jurisdiction 
to adjudicate on such claim. 

Stuimn, for the defendant : Section 8 of Tfie Fencing Act of 1861 
Extension Act of 1897 enables the owner of any land not separated by 
a dividing fence from any adjoining land under certain circumstances 
to erect a dividing fence, and to demand and receive from the occupier 
or owner of the adjoining land half the cost thereof ; and s. 10 of The 
Fencing Act of 1861, with which the Act of 1897 is to be read, defines 
the method by which such cost is to be recovered. The words used are 
"All sums of money recoverable under this Act may be sued for and 
recovered in a summary manner before any two or more justices." 
That fixes the remedy, and confers upon the justices exclusive jurisdic- 
tion. (Fasmore v. The Oswaldtivistle Urban Distnct Council, 1898 A.C 
887). The Act of 1861 creates a new right, and imposes a new 
liability, but at the same time fixes by s. 10 the manner in which any 
sums made payable by this Act are to be recovered — that is to say, 
before two justices. This is not a case in which the relation of debtor 
and creditor exists. {West y. Downman, 14 Ch.D. Ill ; Tottenham 
Local Board of Health v. Rowell^ 1 Ex.D. 514 ; St, Pancras Vestry 
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V. Batterhury, 2 C.B. (N.S.) 477). When a pecuniary obligation 
is expressly created by statute the remedy thereby provided is the only 
one open. {Guardians of the Poor of Ilutford Union y. Kimpton, 11 
Ex. 295 ; In re tlie Willesden Local Board and Wright, 1896 2 Q.B. 412). 
He referred to Learmonth v. Banks Bros, (Telegraph, 5th Nov., 1897) 
and to 8. 20 of TJie Rabbit Boards Act of 1891 ; Peebles v. The Oswald 
twistle Urban District Council (1897 1 Q.B. Q25), Borough of Blackburn 
V. Parkinson (1 El. & El. 71). Even if s. 10 had been left out, it is 
by no means settled law that there would be a common law remedy. 
Vide remarks of Lord Macnaughten in Pasmore v. Tlie Oswaldtwistle 
Urban Council (1898 A.C. 887, at p. 898). 

Gbiffith C.J. : The Statute of Westminster (18 Ed. I.) seems to settle 
that question. 

Stiimm: Sections 12 and 18 are to be read together. These sections 
saj that the justices are the persons to decide upon the nature of a 
fence, etc., and they are the persons to view the land and give their 
judgment upon the opinion they have formed. The remedy is not a 
civil one ; the procedure is by complaint before justices. 

Feez (with him Connolly), for the plaintiffs : An examination of the 
Fencing Acts shows that the relation of debtor and creditor exists, and 
that the action is one for debt. Section 2 of the Act of 1861 deals 
with fences already erected, while s. 3 of the Act of 1897 provides for 
new fences and allows an owner after due notice to complete the fence 
and to demand and receive half the cost from the adjoining owner. 
This is a statute giving an express right with a civil remedy. Section 
3 of The Small Debts Act of 1867, and s. 11 of The Court of Requests Act 
(Pring p. 1237) deals with claims under the Fencing Act and speak of 
actions for contribution, whilst s. 14 of Tfie Marsupial Proof Fencing Act 
of 1898 refers to the Fencing Acts, and speaks of a judgment. The 
Fencing Act of 1828 (9 Geo. IV., No. 12) gave a right to recover 
contribution, but did not direct the remedy. Hence a person claiming 
contribution could sue in any court of competent jurisdiction. Section 
y) oi The Fencing Act of 1861 merely confers concurrent jurisdiction 
on the justices, and has not taken away the earlier right. That right 
could onjy be taken away by express words. {Tlie Wolverhampton 
iVew; Waterworks Coy. v. Hawkesford, 28 L.J. C.P. 242 at p. 246). 
Again, if the justices have exclusive jurisdiction, an owner would 
be disabled from suing an absientee owner who is out of the 
State, as the process of the inferior courts does not run beyond 
the limits of the State. And if they have jurisdiction on com- 
plaint only, the remedy would be barred after six months. Moreover, 
The Fencing Act of 1861 is not a new Act. The preamble sets out, 
"Whereas it is desirable to amend the law relating to fencing.' * Pasmore 
V. The Oswaldtwistle Urban District Council {supra) is distinguishable, as 
there a new right with a new liability had been created. They also cited 
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Michael v. Pritchard (Courier, April 18th, 1895), Earl of Shaftesbury 
V. Russell (1 B. & C. 666 at pp. 673, 674), Sterns v. Chown (1901 
W.N. 64), Munster v. BaiUy (3 A.L.R. (C.N.) 87), ShepJierd v. HUh 
(11 Ex. 56 at p. 67), Acts Shortening Act of 1667 (s. 20). 

Stumnif in reply: There is no hardship in compelling a man to 
proceed before justices in the case of an absentee owner. Such distinc- 
tion is illusory, for although process of superior courts may not run 
beyond the limits of the State, the occupant may be proceeded against. 
The judgment in Passmorey, Oswaldtwistle Urban District Council {supra) 
disposes of the argument based upon the existence of the power of the 
Supreme Court to deal with like cases prior to the passing of the Act 
of 1861. 

C.A.V. September 8rd. 

Griffith C.J. delivered the judgment of the Court as follows : In 
this action the plaintiffs claim to recover from the defendant half of 
the cost of dividing fences erected- by them upon the boundaries 
separating their land from that of the defendant. The claim is based 
on The Fencing Acts of 1861 and 1897, and all necessary notices are 
alleged to havie been given. The defendant demurs to the statement 
of claim on the ground that an action will not lie to recover contribution 
payable under these Acts, but that the only remedy is that expressly 
given by s. 10 of the Act of 1861 — namely, a summary proceeding 
before justices. 

The first statute dealing with the subject was passed in the year 
1828 by the Governor and Legislative Council of New South Wales 
(9 Geo. IV., c. 28). This Act authorised land owners to require the 
owners of adjoining land to assist in equal proportions to make or 
repair dividing fences, and in default to make contracts for doing the 
neighbour's share of the work ; and it was provided that any money 
expended or laid out under the provisions of the Act should be recover- 
able ** as for money laid out for the benefit of the owner of the 
adjoining land.** It is clear that under this Act an action lay for the 
recovery of the contribution, and The Court of Requests Act, 1846 (10 
Vic, No. 10), expressly provided that a judgment of a Court of 
Requests in such an action should be conclusive as to certain points 
only, and should not operate generally as an estoppel. Tfie Fencing 
Act of 1861 repealed the Act of 1828, but preserved all rights accrued 
under it (s. 1), and further provided (s. 2) that it should be lawful for 
any owner of land who, before the passing of the Act, had erected a 
dividing fence, "or for his heirs and assigns" to "demand and recover" 
from the owner or occupier of the adjoining land half the value of the 
fence. Section 8, now re-enacted in s. 8 of the Act of 1897, provided 
that for the future an owner of unfenced land might, by written notice, 
require the occupier or owner of any adjoining land to assist in or 
contribute to the erection of a dividing fence, and concluded by 
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providing that, if the neighbour made default in complying with the 
notice, it should be lawful for the person serving the notice to make and 
con^plete the fence, " and to demand and receive from such other 
occupier or owner half the cost thereof." 

Section 4 provides that an owner of land adjoining unalienated Crown 

land, who has fenced his boundary, may ** demand and recover from 

the owner or occupier of such Crown land when alienated within a 

period of six months after alienation half the value " of the fence. It 

is to be observed that in s. 8 the words are ** demand and receive, '» 

while in ss. 2 and 4 they are ** demand and recover." It can hardly be 

contended, however, that the nature of the right or liability conferred 

or imposed by the three sections is not identical in kind. The word 

" receive " is very likely a mistake for " recover." Section 6 contains 

analogous provisions as to contribution to the cost of repairing existing 

fences, and uses again the words ** demand and recover." Section 7 

provides that the occupier of the adjoining land, if any, shall be 

primarily liable, with a right of indemnity against the owner. With 

respect to unoccupied land the owner is liable in the first instance. 

It is not contended that if the Act stopped here it would not create a 
pecuniary obligation in the nature of a debt recoverable in any court of 
competent jurisdiction. Nor could it be doubted that the right to 
enforce the obligation would pass to the executors of the person 
entitled to contribution (although in s. 2 there is a suggestion that with 
respect to fences existing when the Act was passed the benefit of the 
obligation was to run with the land). 

But by s. 10 it is provided that "all sums of money recoverable 
under this Act may be sued for and recovered in a summary manner 
before any two or more justices." Section 11 makes provision for 
substituted service of the prescribed notices upon owners who are 
unknown or absent from Queensland. It is evident, therefore, that the 
Act was intended to apply to absentees as well as to residents. 

The defendant's contention is based on the doctrine that when a 
statute creates a new right and prescribes a specific mode for its 
enforcement that mode only can be followed. Reliance was mainly 
placed on the somewhat wider language in which this doctrine has 
been expressed by several learned judges, and particularly by the Earl 
of Halsbury L.C., in Passmore v. Osicaldtwistle Urban District Council 
(1898, A.C. 387, at p. 394), and Lord Esher M.R., in In re Willesden 
Local Board and Wright (1896, 2 Q.B. 412, at p. 414). On the other 
hand it was contended for the plaintiffs that it is an equally well settled 
rule that when an Act of Parliament creates a duty or obligation to pay 
money, the money may be recovered by action, unless some provision 
to the contrary is contained in the Act. {Per Parke B. in ShepJierd v. 
Hills, 11 Ex. 55, 25 L.J. Ex. 6). 

The doctrine relied on by the defendant is not a new one, nor did 
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the very learned judges whose language is relied on affect to extend its 
operation, or to do more than apply a well known rule to the cases 
before them. It is therefore necessary to examine the earlier cases 
by which the rule is established. 

In Underhill v. FAlicomhe (1825, McL. & Y. 465) Alexander C.B., 
delivering the considered judgment of the Court of Exchequer, said : 
** This is a claim given by statute, and the same statute which creates 
it prescribes a particular remedy for its enforcement. Therefore, it 
appears to us, that no other can be resorted to." After quoting the 
statutes then in question, which, after imposing the liability, provided 
that ** in default of payment the money shall be levied by distress and 
sale of the goods and chattels of the person or persons refusing to pay 
the same," he went on : <^ These are the statutes which establish the 
right to enforce which the present action is brought. In creating the 
right they also direct the remedy, and we have found no authority that 

any other can be pursued The cases which were cited in 

support of this action do not maintain the proposition for which they 
were adduced. Generally they go to show that if a statute prohibits 
the doing of a thing under a penalty to be paid to the party grieved, 
or without saying to whom it shall be paid, and does not prescribe any 
mode of recovery, this action " (i.^., an action of debt) " may in such 
case be maintained by the party grieved ; and for this there are many 

other authorities Again we find it distinctly laid down 

that debt' lies upon every contract in deed or in law (Com. Dig., Debt 
A. 1)." In Doe v. Bridges (1831, 1 B. & Ad. 847, 35 R.R. 483) Lord 
Tenterden C.J., in delivering the considered judgment of the Court of 
King's Bench, said (p. 869) : ** When an Act creates an obligation, and 
enforces the performance in a specified manner, we take it to be a 
general rule that performance cannot be enforced in any other manner. 
If an obligation is created, but no mode of enforcing its performance 
is ordained, the common law may in general find a mode suited to the 
particular nature of the case." (Note the words ** enforces " and 
<* ordained.") In Stevens v. Jeacoche (1848, 11 Q.B. 781) Erie J., 
delivering the considered judgment of the Court, said (p. 741) : 
" The general doctrine was adjudged in Underhill v. FAlicomhe, where 
debt for composition money for highway rates was held not to lie, 
inasmuch as the claim was given by statute, and the same statute 
which created it prescribed a particular remedy for its enforcement." 
He then quoted Lord Tenterden*s words in Boe v. Bridges, (Note 
here the words " prescribed " and ** particular.") In Shepherd v. Hills 
(1866, 11 Ex. 66, 26 L.J. Ex. 6) Parke B. said: ** When an Act of 
Parliament creates a duty or obligation to pay money, the money may 
be recovered by action unless some provision to the contrary is con- 
tained in the Act. Here the power of distress given by the statute 
is merely a cumulative remedy." It may be diflScult to reconcile the 
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actual decision in this case with some others, but we are not aware 
that any doubt has ever been thrown on the principle thus enunciated. 

In Wolverliampton New Waterworks Company v. Haickesford (6 C.B. 
(N.S.)386, 856,28 L.J. C.P.242, 246), Willes J. enumerated three classes 
of cases. <' There is that class where there is a liability existing at 
common law, and which is only re-enacted by the statutes with a 
special form of remedy; there, unless the statute contains words 
necessarily excluding the common law remedy, the plaintiff has 
his election of proceeding either under the statute or at common law. 
Then there is a second class, which consists of those cases in which a 
statute has created a liability, but has given no special remedy for it; 
there, the party may adopt an action of debt or other remedy at 
common law to enforce it. The third class is where the statute creates 
a liability not existing at common law, and gives also a particular 
remedy for enforcing it." We are unable to see why in the case of a- 
Jong existing liability to contribution, enforceable by ordinary common 
law remedies, which is re-enacted afresh by a statute, with a new form 
of remedy, it can be material whether the first origin of the liability 
was the common law or a statute. Such a case would appear to fall 
within the first class, so that a person desiring to enforce the liability 
would have the option of pursuing the old or the new remedy, "unless 
the statute contains words necessarily excluding the common law 
remedy.*' Nor can we see how in such a case the statute can properly 
he said to create a new right. 

In West v. Downttian (1880, 14 Ch.D. Ill) the question was whether 
a share of the expenses of a local board in executing works the costs 
of which were, by Tfie Public Health Act of 1848, charged upon the 
frontagers, was a debt so as to be capable of proof in an administration 
suit. Jessel M.B., after expressing his opinion that the local board 
were not creditors in respect of their claim, said that it was immaterial 
whether they were or not, inasmuch as the Act in his opinion required 
proceedings for the recovery of the money to be taken before justices, 
and added: **It is a settled rule that if a statute creates a new right, 
and gives a particular remedy for enforcing it, there is no other 
remedy.'* Brett L. J., said : " I am of opinion the relation of debtor and 
creditor never can arise under these Acts between a Board and an 
owner of property for expenses incurred by the Board. The first 
statute creates a liability previously unknown to the law, and gives a 
mode of enforcing it. Under these circumstances the only remedy is 
the remedy given by the Act." Cotton L J., said: "The enactment 
does not create any debt, but gives the public body a right to proceed 
in a particular away against the owner to recover the amount." The 
statute in question in that case provided, in the same section which 
created the obligation, that "the amount of such expenses may be 
recovered in a summary manner (11 and 12 Vic, c. 63, s. 69). It will 
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be observed that the learned Lord Justices treated the question whether 
a debt was created by the statute as material. 

In In re WUlesden Local Board and WHght (1896, 2 Q.B. 412) the 
question was whether a similar claim by the local Board arising under 
The Public Health Act, 1876, could be enforced under TJie Arbitration 
Act, 1889. Lord Esher, M.R., referring to West v. Downman, said : 
**That" ( the liability imposed by The Public Health Act, 1848) *' was 
a new liability not previously known to the law, and it is a settled rule 
that in such a case the remedy given by the statute is the only remedy 
for enforcing the right. The * court had there to look at the Act and 
see what was the remedy given by way of enforcing this liability." 
But the learned Master of the Bolls went on to say: ''The Court held 
that such a liability was not a debt provable in an administration 
action. It did not amount to a debt, and could not be proved at 
law as a debt, and therefore could not be proved in bankruptcy. In 
other words, it was held that the liability did not create between the 
parties the position of debtor and creditor.'* 

In Barraclough v. Brown (1897 A.C. 616) the question was whether 
the plaintiff was entitled to maintain an action to enforce a statutory 
claim to recover the expenses of raising a sunken vessel. Lord 
Herschell held that the amount in question could not be recovered by 
action, and said (p. 619) : '' The respondents were under no liability to 
pay these expenses at common law. The liability, if it exists, is 
created by the enactment I have quoted. No words are to be found 
in this enactment constituting the expenses incurred a debt due from 
the owners of the vessel (the respondents). The only right conferred 
is to recover such expenses from the owner of such vessel in a court of 
summary jurisdiction." Lord Watson said : " The only right which 
the undertakers have to recover from an owner is conferred by these 
words — * or the undertakers may, if they think fit, recover such 
expenses from the owner of such boat, barge, or vessel in a court of 
summary jurisdiction.* The right and the remedy are given uno flatu, 
and the one cannot be dissociated from the other. By these words the 
Legislature has, in my opinion, committed to the summary court 
exclusive jurisdiction not merely to assess the amount of expenses to be 
repaid to the undertaker, but to determine by whom it is payable, and 
has, therefore, by plain implication enacted that no other court has any 
authority to entertain or decide these matters.* ** 

In Robinson v. Workington Corporation (1897, 1 Q.B. 619) Lord Esher 
said (p. 621) : "It has been laid down for many years that, if a 
duty is imposed by statute, which but for the statute would not exist, 
and the remedy for default or breach of that duty is provided by the 
statute that creates the duty, that is the only remedy." Lopes L.J. 
used similar language, using the words ** a remedy given '* for "a 
remedy provided,'* used by Lord Esher. 
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In Feeble* v. Oswaldtwistle Urban District {lb. 625), however, Lopes 
L.J., stated the rule in somewhat different terms. He said: '^ In 
my opinion s. 25 does not create any duty towards any particular 
individual, and s. 299 gives a specific remedy for the benefit of the 
locality at large. The existence of a specific remedy brings the case 
within the rule that when a new obligation is created by statute, and a 
specific remedy is provided for infringement of the duty, that statutory 
remedy is the only one." The learned Lord Justice then referred to 
Doe v. Bridges (supra) and Stevens v. Jeacocke (supra) as laying 
down the principle, and added that Robinson v. Workington Cor- 
poration (ubi sup,) was indistinguishable. It would appear that 
the learned Lord Justice had no intention of extending the rule as 
laid down by Lord Tenterden and Erie J., although his language 
may be capable of a wider construction. In the same case Chitty L.J. 
uses the words, ''if there is a particular and special remedy to be 
found in the statute itself." In the same case on appeal to the House 
of Lords (1898 A.C. 887 suh nom, Peebles v. Oswaldtwistie Urban 
District), the Earl of Halsbury, after using the words specially 
relied on by Mr Stunmi, " the principle that where a specific remedy 
is given by a statute it thereby deprives the person who insists upon 
a remedy of any other form of remedy than that given by the statute 
is one which is very familiar and which runs through the law," went on 
to say, that in his opinion Lord Tenterden accurately stated the 
principle in Doe v. Bridges, and proceeds to quote the first sentence of 
the passage quoted above. It is clear, therefore, that the learned Lord 
Chancellor used the words "when a specific remedy is given" as 
synonymous with the words of Lord Tenterden "when an Act enforces 
the performance in a specified manner." Lord Macnaghten, after 
referring to the words of Lord Tenterden as a clear and accurate state- 
ment of the law, added (p. 897) " whether the general rule is to prevail 
or an exception to the general rule is to be admitted must depend on 
the scope and language of the Act which creates the obligation, and 
on considerations of policy and convenience." 

In Groves v. Lord Wimbome (1898, 2 Q.B. 402) Rigby L.J., after 
referring to the rule that when an absolute duty is imposed upon a 
person by statute, it is not necessary in an action for damages for 
breach of the duty to show negligence, adds : " An exception to the rule 
is where, a new duty or right being created by statute, a new remedy 
is given by the statute to a person injured by the violation of it, and 
upon the purview of the whole Act it appears that the remedy so given 
is intended to be a substitute for the right of action which would other- 
wise exist." 

From this examination of the authorities, it appears to us that the 
question to be determined in every case is whether the Legislature has 
or has not expressly or by necessary implication signified its intention 
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that the particular mode of remedy mentioned *in the statute is to be 
exclusive of all others, and that, in determining this question, regard 
must be had to the whole purview of the statute. We think further 
that, when it appears from the whole purview that the Legislature 
intended to create the relation of debtor and creditor as between 
individual persons, the doctrine relied on by the defendant has no 
application. That is to say, when the Legislature creates that relation 
it does not, merely by providing or giving a particular remedy, prescribe 
that the new remedy shall be exclusive of a remedy by action to 
recover the debt. 

In the present case it is apparent that the Legislature intended that 
the obligation to contribute should extend to owners who were out of 
Queensland. In 1861, as well as ever since, it is notorious that a large 
number of owners of unoccupied land were non-resident in the 
jurisdiction. As against all such persons the suggested exclusive 
remedy would have been entirely illusory, unless the land was 
occupied or they happened to come into the jurisdiction within 
six months. For there is no suggestion that, while absent, they 
were subject to the jurisdiction of Courts of Petty Sessions, while 
the jurisdiction of the Supreme Court over absentees, in respect of local 
causes of action, has always been asserted. As against such persons, 
therefore, the statute could only be made effectual by holding that the 
obligation created by it is in the nature of a debt enforceable by action, 
and that the remedy given by s. 10 is an additional, and not an 
exclusive, remedy. 

When it is suggested that the intention of the Legislature to 
prohibit a particular course of action, although not expressed, appears 
by necessary implication upon consideration of the whole purview of a 
statute, it is, we think, permissible to call in aid other statutes dealing 
with the same subject. And if it appears that the Legislature has in a 
later statute recognized the course of action said to be prohibited as 
being lawful and usual, the argument in favour of a prohibition by 
necessary implication is much impaired. By llie Small Debts Court 
Act of 1867 (s. 8) the provisions of The Court of Bequests Act of 1846 
with respect to actions for contribution to the cost of dividing fences are 
re-enacted in the same language. The reference is clearly to actions 
properly so called in Courts of Petty Sessions as Courts of Record, and 
not to summary proceedings before justices under s. 10 of Tlie Fencing 
Act, It is suggested that the re-enactment was made per incuriam. It 
is, at least, more respectful to the Legislature to draw the inference — and 
the whole argument is from inference or implication — that they never 
intended to prohibit a course of action which they shortly afterwards 
assumed to be permissible. 

On the whole purview of the Fencing Acts we are of opinion that the 
Legislature intended to create an obligation in the nature of a debt, and 
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did not intend that the remedy given by s. 10 should be exclusive of the 
right of action to recover the debt in any court of competent jurisdiction. 

The demurrer will therefore be overruled. 

Solicitors for plaintiffs : Roberts S Roberts, for Roberts, Leu d Bamett, 
Townsville. 

Solicitors for defendant : HawUiom d Byram, . 
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B. V. JUSTICES OF BRISBANE, Ex parte THE TREASURER 

OF QUEENSLAND. 

Prohibition — Right of Crown to writ — Garnisliee proceedings — Attach- 
ment of moneys in Government Saviiigs Bank — Small Debts Court 
•Act Ainendfnent Act 0/1894 {68 Vic,, No, 10), ss, 6 et seq. 

Prohibition lies on the application of the Crown at any time to restrain the pro- 
ceedings of an inferior Court which has exceeded its jurisdiction. 

Prohibition lies as of right to restrain an excess of jurisdiction in an inferior court, 
although the defect does not appear on the record, save where the applicant is 
debarred by his own conduct from claiming the writ. 

Garnishee proceedings do not lie to attach moneys in the hands of an officer repre- 
senting tlic Sovereign. 

Where justices attached money lying to the credit of a judgment debtor in the 
Government Savings Bank, a prohibition was granted to restrain further pro- 
ceedings on their order. 

Application to make absolute an order nisi for prohibition. 

This was an application by the Treasurer of Queensland to make 
absolute a rule nisi calling upon the Justices of Brisbane and L. A. 
Bone to show cause why a writ of prohibition should not issue to 
prohibit them from further proceeding upon an order whereby the sum 
of £12 15s. in the hands of the applicant was attached to answer a 
debt due by one Glass to the said L. A. Bone, and from proceeding 
in respect of an order made by the Justices whereby the applicant 
was ordered to pay the said sum to the said L. A. Bone. The ground 
for the rule was that the justices sitting in Petty Sessions had no 
jurisdiction over the Treasurer of Queensland enabling them to make 
the said orders or either of them. 

Macgregor (Rutledge K.C., A.-G. with him) moved the rule absolute. 

Groom, for L. A. Bone, showed cause. Prohibition will not lie, as 
the appellant has not exhausted all other remedies. Here appeal to 
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B. V. Justices of the District Court is the appropriate remedy. Great Freehold Mining 
Brisbane, _^ 

ExparuTsE ^0., Ltd,, V. Garde (4 Q.L.J. 9), Eastern Miners G,M. Co. v. SeWieivi 

Treasurer of ^4 q ^ j ^53 ^ ^ggx 
Queensland. \ ^ if j 

Griffith C.J. : As I understand the law, prohibition lies ex debito 

justiticB, save where the facts bring the case within the exceptions 

pointed out by the Court in Broad v. Perkins (21 Q.B.D. 688). He 

also referred to Mayor of London v. Cox (L.R. 2 H.L. 289 at p. 283). 

Groom cited The Secretary for Public Instruction v. Auld (B.C. R., 6th 
April, 1886, Full Court), Sparkes v. Lethbndge (29th August, 1899), 
Shortt on Mandamus and Prohibition, p. 460. 

Griffith C.J. : You say that prohibition will not lie until all other 
remedies have been exhausted. This Court has frequently refused to 
accede to any such proposition, and cannot now accept it as law. 

Macgregor : Garnishee proceedings are not, under The Small Debts 
Court Act, binding upon the Crown ; hence they are not binding upon 
the Treasurer who represents the Crown. {Gidley v. Palmerstone, 8 B. 
& B. 275 ; Reginay. Tlie Lords Commissioners of the Treasury, L.R. 7 Q.B. 
887; Uegina v. The Secretary of State for War, 1891, 2 Q.B. 826; 
Eossiter v. Dawson, 1 S.C.R. (N.S.W.) 65 ; Magann v. Cooke, 1 W.N. 
(N.S.W.) 68 ; Connolly v. Lyne, 8 N.S.W.L.R. 281 ; Cullen Bidlen 
Lime Co. Y.Roseby, 6 W.N. (N.S.W.) 62 ; Aitken v. Godkin, 6 W.W. 
& a'B. 216). 

Groom : The Treasurer holds funds in the Savings Bank for the use 
of the person to whose credit they are standing. It is clear that there 
is a debt due from the Treasurer to a person depositing money, conse- 
quently garnishee proceedings will lie. ( Priddy v. Rose, 3 Mer. 
86, 102 ; Row v. Dawson, 1 Ves. Sen. 381 ; Boylan v. Bloxsome, 11 
N.Z.L.R. 49; Barter v. Strachan, 10th June, 1896, Harding J.; 
Booth V. Trail, 12 Q.B.D. 8). The Crown is bound by garnishee pro- 
ceedings. (See The Comtnon Law Practice Act of 1867 ; Reid v. Stearn^ 
6 Jur. (N.S.) 267). This is not a proceeding against the Crown. The 
Treasurer's liability is fixed by the Acts creating and establishing the 
Savings Bank. He also referred to The Savings Bank Act, 1861, 
Government Savings Bank Act nf 1864, Government Savings BankActl864 
Amendment Act, I860, and The Claims Against Government Act, s. 8. 

O.A.V. 

4th September. 

(hiiKFiTH C,J, This was an application by the Treasurer of Queens- 
latid for a prohibition to restrain the respondents from proceeding 
fiirthor on a garnishee order made by the justices of the Small Debts 
(>()iirt at MriHbano, whereby he was directed to pay over to the respon- 
dent Mono oortftin moneys lying in the Government Savings Bank to 
tho credit of the judgment debtor. The Treasurer objects that the 
JuwticeM ill Petty Sessions sitting as a Small Debts Court have no 
Jitriwdiotion under that form of proceedings. A preliminary objection 
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was taken by Mr. Groom, who appeared to show cause, that there was ^ ». Juwices of 

Bbibbanb, 
some other remedy by way of appeal, and that the Court would not 



grant a prohibition until every other remedy had been exhausted ; and 
he suggested that this had been laid down by this Court. The Court, 
in my opinion, did not lay down anything of the kind, and there is 
nothing to indicate that the learned judges intended to lay down any- 
thing in the nature of a new doctrine. On the question whether the 
granting of a prohibition was discretionary or of right it was said by 
Mr, Justice Willes, in the case of The Mayor of London v. Cox (L.B. 2 
H.L. 239 at p. 288) that ''where, however, the defect is not apparent, and 
depends upon some fact in the knowledge of the applicant which he has 
an opportunity of bringing forward in the Court below, and he has 
thonght proper without excuse to allow that Court to proceed to judg- 
ment without setting up the objection, and without moving for a 
prohibition in the first instance . . . yet considering the conduct of 
the applicant, the importance of making an end of litigation and that the 
writ though of right is not of course, the Court would decline to inter- 
pose except perhaps upon an irresistible case and excuse for the delay, 
sach as disability malpractice, or matter newly come to the know- 
ledge of the applicant." In the case of Broad v. Perkins (supra) in 
which six judges of the Appeal Court of England sat together — a most 
unusual occurrence — they said that this proposition was to be 
accepted as law, and they thought that the House of Lords had 
adopted it. They added, ''This rule, however, does not afibct the right 
of the Crown to claim a writ of prohibition at any stage." 

It has been the recognised rule ever since books were written about 
prohibitions that the Crown is entitled at any moment to invoke the 
aid of the superior court to restrain an in&iior court in the assertion 
of a pretended jurisdiction. That right was co-extensive with the right 
of the Crown to ask for a writ of certiorari, 1 am sure that this Court 
never intended to dispute the rule adopted in Broad v. Perkins. The 
cases referred to in argument all fell within the exceptions mentioned as 
cases in which prohibition might be refused in the discretion of the Court. 

This Court is therefore bound to determine the question whether the 
justices have exceeded their jurisdiction or not. The objection taken 
is that the Crown is not bound by the provisions as to garnishees con- 
tained in The Small Debts Act. One condition of these proceedings is 
that the person sought to be made garnishee resides within the juns- 
diction of the Court. It was held in this Court many years ago, on an 
application made at my instance as Attorney-General, that the Crown 
was not bound by garnishee proceedings. It has been so held in the 
Suprenie Court of New South Wales on three separate occasions, and 
it had been so held in the Supreme Court of Victoria. I understood 
that it had been accepted as the settled rule of this Court that garnishee 
proceedings do not lie against the Crown. I am of opinion that that 
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B. V. Justices or is the law. But it is said the present case is not a proceeding against 

the Crown but against the Treasurer, not as the representative of the 
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Government, but as a person liable to be sued under the provisions of the 
Savings Banks Acts. I, however, fail to find any provision by whicli 
the Treasurer is liable to be sued. Officers of the Government are 
sometimes constituted a corporation for the express purpose of enabling^ 
them to be sued, but in the absence of any such provisions actions 
against the Government must be brought under the Claims Against the 
Government Act. If there was anything in I'he Savings Bank Act 
which enabled the Treasurer to be sued by a depositor, then I should 
be disposed to think that garnishee proceedings could be taken against 
'jhim. There appears to be no provision of that kind in the Act, and if 
the judgment debtor himself could not take proceedings against the 
Treasurer, I fail to see how the judgment creditor can be entitled to 
come in and take these proceedings. Under the provisions of the old 
Moreton Bay Savings Bank Act, which was in existence previous to 1 865, 
the trustees were liable to sue and to be sued, and it may be that when 
the duties of the trustees under that Act were transferred to the 
Treasurer in 1866 he could have been sued in respect of deposits then 
in existence. There can be no doubt that under The Government 
Savings Bank Act oj 1864 the Treasurer administers the Govern- 
ment Savings Bank Act as an officer of the Government and not as a 
private individual. In my opinion, therefore, actions in respect of 
deposits in the Savings Bank must be brought under the provisions of 
Tlie Claims Against the Government Act, That being so, the Small 
Debts Court had no jurisdiction to grant an order against the Treasurer. 
The rule for the prohibition must therefore be made absolute. 

Cooper and Paul J J. concurred. 

Solicitor for appellant : C Powers, Crown Solicitor, 

Solicitors tor respondent Bone : Price S Jones. 
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R. V. THE JUSTICES OF SOUTH BRISBANE, Ex parte ZAGAMI. 

Small Debts Recovery — Costs — Power of justices to award costs — Counter- 
claim— TJie Small Debts Court Act of 1867 {31 Vic, Ao. 29), 
s. 9— The Small Debts Court Act of 1867 Amendment Act of 1892 
{56 Ftc, No, 21), ss, 1, 2 — Prohibition — Alternative remedies — 
Appeal from decision of justices as to costs. 

Costs in an action in a Small Debts Coart are given by the statute, and not awarded by 
the justices, whose jurisdiction with respect to them is limited to depriving the 
successful party of costs in whole or in part. 

No power is given to justices under llie Small Debts Court Act of 1867 and The 
Amendment Act of 1892 to award costs on a counterclaim. Where justices 
assumed to award costs in excess of the amount given by the statute, a 
prohibition was grcjited restraining further proceedings on their order as to 
the excess. 

Prohibition lies ex dehito justitia in all cases in which an inferior court exceeds its 
jurisdiction, save when the applicant is debarred by his own conduct from 
claiming it. 

The rule in Broad v. Perkins (21 Q.B.D. 533) adopted as the law of the Court. 

No appeal lies to the District Court from the decision of justices on a question of 
costs. 

Motion to make absolute an order nisi calling upon Justices of South 
Brisbane and William Mair to show cause why a writ of prohibition 
should not issue to prohibit them from farther proceeding upon or in 
respect of so much of an order or judgment made by the said justices 
as awarded professional costs to the plaintiff's solicitor at the hearing 
in excess of £2 2s. 

The respondent Mair sued the appellant in the Small Debts Court 
at South Brisbane for £10 6s. The appellant Zagami counterclaimed 
for £10 5s. 8d. The hearing was twice adjourned, and judgment was 
ultimately given allowing the claim and dismissing the counterclaim. 
Professional costs were fixed at £A 4s. The defendant obtained an 
order nisi for a prohibition on the ground that the justices sitting as a 
Small Debts Court had no jurisdiction to award costs and witnesses 
expenses in excess of the sum of £d 8s. lOd. They had, in fact, 
awarded £10 5s. lOd., of which £4 4s. was in respect of the plaintiff's 
solicitor for attending the hearing. 

Blair (with him Hobbs) moved the rule absolute. The question 
for the decision of the Court is whether justices in petty session 
can give more than £2 2s. professional costs in an action for a sum 
exceeding £10. Here the justices gave £4 4s. The contention 
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R.V.THE of the defendant is that s. 9 of The Small Debts Act of 1867 
Justices o^ /. , i 

South Brisbane, fixes the sum that the justices may award by way of costs. He cited 

Exparu Zaoami. Pettigrew v. Townley (1 Q.L.R. (Pt. II.) 31). 

O'SuUivan showed cause. It is conceded that up till 1892 the 
justices had no power to award more than £2 2s. professional 
costs. But I'he Small Debts Act of 1867 Amsndment Act^ passed in 
that year, enabled a defendant to counterclaim. Though the claim 
and counterclaim be tried' together, they are separate actions, and 
hence the justices may give £2 2s. costs with respect to each matter. 
(Amon V. Bobbett, 22 Q.B.D. 548.) We were both plaintiff and defendant 
in the court below. Moreover appeal, not prohibition, is the remedy. 
Section 84 of The Small Debts Act of 1867 gives an appeal to the 
District Court in all matters over £10. 

Griffith C.J. : That section confers no right of appeal on a question 
of costs. 

O' Sullivan : Prohibition will not lie when there is any other remedy. 

Griffith C.J. : I do not know of any authority for that proposition, 
and this Court has frequently refused to accede to it. 

0' Sullivan: The respondent submits that the authorities support 
that proposition. {Great Freehold Mining Estate, Limited v. Garde, 4 
Q.L.J. 9 ; Eastern Miners Gold Mining Co. v. Sellheim, 4 Q.L.J. 168 at 
p. 159 ; Broad v. Perkins, 21 Q.B.D. 683.) Where a court of inferior 
jurisdiction assumes jurisdiction where it has none, prohibition is the 
remedy, but where the court having jurisdiction exercises it wrong- 
fully — that is to say, by exceeding its jurisdiction with regard to a 
matter of law — appeal is the remedy. (Denaby Main Colliery Co. v. 
The MancJiester Railway Co., 10 Railway Cases (N. & M.) 426, 448 ; 
Sweetland v. Turkish Cigarette Co., 47 W.R. 511.) 

Griffith C.J. : All the cases you mention were cited to this Court 
in R. V. The Justices of North Brisbane, Ex parte The Treasurer of 
Qu£ensland (ante^. 77). 

0' Sullivan : The Court will have to decide this question : When there 
are two remedies — the one an expensive one, and the other an 
inexpensive one — namely, prohibition and appeal, whether a litigant is 
entitled to choose his own remedy or not. 

Griffith C.J. : The Court has no hesitation in saying that 'he is, 
unless the case comes within the rule laid down in Broad v. Perkins 
(21 Q.B.D. 586). 

Paul A.J. referred to Keogh v. Blake (6 Q.L.J. 218). 

0' Sullivan : Pettigrew v. Tovmley (supra) was followed by Chubb J. 
in Ferguson v. Smith (4 Q.L.J. 158), but in the latter case appeal did 
not lie, as the matter was under £10 — hence prohibition was the only 
remedy. 

Blair, in reply : The magistrates have acted without jurisdiction, as 
their jurisdiction is absolutely limited to £2 2s. Costs are not the 
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subject of an appeal to a District Court. (Murphy v. Fahey, September, B. r. Thb 

Justices of 
1892, Toowoomba District Court.) They form no part of the judgment, South Brisbane, 

but follow the result, unless the justices deprive the successful party of ^^P^^^^ Zaoami. 
them in whole or in part. Consequently, prohibition is the only remedy. 
The privilege of appeal does not take away the right to prohibition. 
{Ferguson v. Smith, supra.) The Amending Act dealing with counter- 
claims makes no reference to costs. Had the Legislature desired to 
alter the scale given in the schedule to the earlier Act, it is to be 
presumed express provision would have been made. Prohibition is eo) 
dehito jiistiticB, save when the applicant is estopped by his conduct from 
claiming it. {Broad v. Perkins j supra ; R. v. Justices of North 
Brisbane f Ex parte Tlie Treasurer of Queensland {ante, p. 77). 

Gkiffith C.J. : The question arising for our decision in this case is Gnffith C.J. 
whether under the Small Debts Act a plaintiff who recovers a sum 
exceeding £\Q can, under any circumstances, recover more than £2 2s. 
for professional costs of the hearing. That depends upon the 
construction of s. 9 of The Small Debts Act of 1867 » It is as well to 
point out, what has often been stated before, that costs are entirely the 
creation of statute. There is no common law jurisdiction in tribunals 
to grant costs. Justices sitting in the Small Debts Court can only 
grant costs if some statute ^>llows them to do so, and the only section 
of the statute dealing with costs is s. 9, which provides that in all 
cases in which counsel, or attorney, or both, are employed, and in 
which the plaintiff obtains a verdict, he shall, in addition to the 
amount so recovered, be entitled to his costs as set forth in the schedule. 
The costs are, therefore, given by the statute and not by the Court. 
A later Act, passed in 1869 — The Small Debts Courts Act of 1867 Amendment 
Act — enabled the bench to deprive the successful party of costs, but none 
of the statutes contain any enabling words conferring on the justices any 
power to deal with the question of costs, except by way of deprival or 
diminution. They have no positive power to grant costs, so that the only 
costs the party can get are those given by the statute, which he gets, 
unless the justices take them from him. In this case the statute fixes 
the amount at £2 2s. It is said, on the other side, that since 1892 
defendants have been allowed to set up a defence by way of counter- 
claim, which was not previously allowed, and, no doubt, if the attention 
of the Legislature had been called to the matter, they might have 
provided that costs of a counterclaim should follow in the same way as 
in the case of a claim, but there is nothing in the Act of 1892 relating 
to costs of a counterclaim. The Act only allows the defendant to set 
up a counterclaim as a new ground of defence. It does not seem, 
therefore, to affect the question. That being so, the costs given by the 
statute are £2 2s. The justices have assumed to order £4 4s. to be 
paid. But, as I have pointed out, they have no jurisdiction to deal 
with the subject at all, except to take away part or all of the £2 2s. 
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R. V, The given by the statute. They have, therefore, assumed to deal with a 
Justices op 
South Brisbane, matter over which they had no jurisdiction. 

Ex parte Zaoami. g^^ j^ ^g gj^-^ ^j^^ Court will not grant prohibition because there is 
Griffith C.J. another remedy by way of appeal. My brother Paul, sitting in the 

District Court at Toowoomba, decided that costs are given by the 
statute and not by justices, and are not the subject matter of 
appeal to the District Court. I entirely agree with him. But 
supposing there was an appeal to the District Court, then it is 
said this Court will not grant a prohibition if there is another 
remedy. I protest against that being taken as the doctrine of this 
Court. I do not think it was ever intended to be so laid down by any 
judge. It is contrary to all the English authorities. Some argument 
was addressed to the Court on the same point at the last sittings of the 
Full Court in the case of R. v. TJie Justices of North Brisbane, Ex parte 
The Treasurer of Queensland (ante p. 77), and we, in that case, pointed 
out there was no such rule as suggested. It is true there are one or 
two dicta in cases in this Court, as reported, which suggest that 
prohibitions would be granted or refused on the same discretionary 
grounds as a mandamus ; that is, it would be refused if there was any 
other remedy. I do not think the Court intended to lay down any 
such doctrine. If so, it was establishing a new doctrine peculiar to 
Queensland. The case of Bi-oad v. Perkins (21 Q.B.D. 583), decided 
by the full court of Appeal in England, defined the cases in which pro- 
hibition might be refused, notwithstanding that there had been an excess 
of jurisdiction in the court below. Ordinarily the Court will interfere 
to prevent an excess of jurisdiction by an inferior court, but it may, 
in its discretion, refuse to grant that relief under certain circumstances. 
It was pointed out in that case {Broad v. Perkins^ supra) that when the 
party applying for prohibition has lain by, the Court may decline to grant 
the writ. Lord Esher, in pronouncing the judgment of the Court, 
said (p. 684) : " Where, however, the defect is not apparent, and 
depends upon some fact in the knowledge of the applicant, which he has 
an opportunity of bringing forward in the court below, and he has 
thought proper without excuse to allow that court to proceed to judg- 
ment without setting up the objection, and without moving for prohibi- 
tion in the first instance . . . .yet, considering the conduct of the 
applicant, the importance of making an end of litigation, and that the 
writ, though of right, is not of course, the Court would decline to 
interfere except perhaps upon an irresistible case, and an excuse for the 
delay, such as disability, malpractice, or matter newly come to the 
knowledge of the applicant.'* In my judgment that case indicates the 
limits of the discretion of the Court to refuse prohibition in a case of 
excess of jurisdiction by an inferior court. In other cases which do 
not fall within those exceptions, the Court is bound to interpose to 
confine an inferior court within its proper jurisdiction. I believe that 
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this is the clear law of the realm. The cases referred to in Queensland, ^* v. The 

Justices of 
in which there are said to be dicta inconsistent with that doctrine, were South Brisbane, 

all cases that fell within the exceptions. I think in this case there has ^^ I^^^^^oami. 
been a clear excess of jurisdiction, whether the excess is or is not Griffith C.J. 
apparent on the face of the proceedings, and that we are bound to make 
the rule absolute, the justices having dealt with a subject with which 
they had no concern. 

Cooper and Paul J J. concurred. 

Solicitors for appellant : Foxton d Hobba, 

Solicitors for respondent Mair : O'Shea d 0*8hea. 



REX V. MACDONALD, Ex parte STRUTT. 

Cmminal late — Extradition — Treaty with the Netherlands — Treaty 
not tendered in evidence — Judicial notice — Surrender of a British 
subject — Extradition Act, 1870 (33 and 34 Vic., c, 52), s, 5 — 
Evide7ice and Discovery Act of 1867 (31 Vic, No, 13), 8, 39 — The 
Evidence Act, 1898 (62 Vic, No. 15), s. 5. 

By a treaty made in 1898 between her late Majesty and the Queen of the Nether- 
lands, the contracting parties undertook to deliver up to each other reciprocally 
fugitive offenders accused of certain specified offences, but it was provided that 
either Government might, in its absolute discretion, refuse to surrender its own 
subjects to the other Government.' The surrender was requested by the diplo- 
matic agent for the Netherlands in Queensland of a naturalised British subject 
on a charge of larceny or fraud as a bailee, one of the specified offences above 
referred to, of the commission of which he was alleged to have been guilty. 
The warrant granted by the Lieutenant-Governor of Queensland for the prisoner's 
arrest was expressed to be issued in pursuance of the treaty made in 1898. 
The police magistrate committed the prisoner. The only treaty tendered in 
evidence was one made in 1874, which was admittedly superseded by that made 
in 1898. Depositions taken in Batavia, and which were before the magistrate, 
showed that the prisoner had been guilty of acts which would amount to 
larceny as a bailee if committed in England. 

Heldj on a motion to show cause why a habeas corpus should not issue, that the 
Court, being bound to take judicial notice of Acts of State, must regard the 
Order-in- Council which contained the treaty of 1898 and made the Extradition 
Acts apply in the case of the Netherlands, though the same was not tendered 
in evidence before the magistrate. 

Held further, that, there being sufficient evidence before the magistrate to justify, 
according to the law of England the committal for trial of the prisoner, had the 
crime of which he was accused been committed in England, he was lawfully in 
custody. 
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Bbxv.Macdonald Held also, that under this treaty it is for the Executive Govemment to determine 
Ex parte Strutt. whether a naturalised subject should be surrendered and noi for the Court. 

Semble, that s. 5 of The Evidence Act, 1898 (62 Vic, No. 15), does not apply to 

orders of the Privy Council issued in accordance with s. 5 of The Extradition 

Act, 1870. 

Motion to make absolute a rule nisi calling upon J. Macdonald to 
show cause why a writ of habeas corpus should not issue to bring up 
the body of Julius Strutt, a confinee in the Brisbane gaol. 

By a treaty made between Her late Majesty and the Queen of Nether- 
lands in 1898 it was agreed that the high contracting parties should, 
on requisition made in their name by their respective diplomatic 
agents, deliver up to each other reciprocally any persons who, being 
accused or convicted of certain specified crimes committed within the 
territories of the requiring party, should be found within the terri- 
tories of the other party. It was further provided that either 
Government might, in its absolute discretion, refuse to surrender its 
own subjects to the other Government. By an Order in Council it 
was directed that the Extradition Acts should apply in the case of 
this treaty from the 14th March, 1899. 

The prisoner, Julius Strutt, who had been naturalised in Queens- 
land since the alleged offence, was arrested by virtue of a warrant 
granted by the Lieutenant-Governor of this State. The warrant was 
expressed to be issued in pursuance of the before-mentioned treaty, 
and recited that a request had been made for the prisoner's surrender 
by the diplomatic agent for the Netherlands for the crime of larceny or 
fraud by a bailee (which was one of the offences specified in the treaty), 
alleged to have been committed in Batavia, a possession of the 
Netherlands. The prisoner was committed by the police magistrate 
at Brisbane with a view to his surrender. 

The requisition for the prisoner's extradition, upon which the 
Lieutenant-Governor issued his warrant, was accompanied by a warrant 
of arrest issued by the competent authority of the Netherlands Govern- 
ment and by depositions taken in Batavia, which showed that the 
prisoner had first pawned jewellery entrusted to him for repairs, and 
had subsequently redeemed and sold the same. The foreign warrant 
and these depositions were admitted in evidence before the magistrate 
under s. 15 of The Extradition Act, 1870, The only evidence of an 
extradition treaty offered before the magistrate was a copy of the 
Government Gazette containing a copy of a treaty made in 1874 between 
Her late Majesty and the King of Netherlands. This treaty had 
in point of fact been superseded by that made in 1898. A rule 
nisi for a habeas corpus was granted on the following grounds : — (1) 
That no extraditable offence within the treaty of 1874 was proved by the 
depositions or documents ; (2) that the applicant was a naturalised 
British subject, and consequently could not be surrendered. (This 
point was taken under the treaty of 1874, which contained a pro- 
vision to that effect). 
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Fewings (^withliim BZair^ moved the rule absolute. RExr.MACDONAU) 

Sydes, for the Crown : It is pointed out that the treaty of 1874 has 

been superseded by that of 1898. 

Fewings: The warrant by virtue of which the prisoner was arrested 
was granted under the treaty made in 1898. And the only treaty 
before the magistrates was that of 1874. It is admitted that is gone. 
The prisoner is therefore wrongfully detained. 

Griffith C.J.: Does not a treaty form part of the law of the realm, 
and should not we, as judges, take notice of it ? 

Fewings: The treaty must be proved in the usual fashion — that is, the 
treaty itself, or the London Gazette containing a copy of the same must 
be rendered in evidence before the magistrate. (Section 5 of The Evidence 
Acty 1898). The Court cannot take judicial notice of a treaty. In 
this case the treaty is set out in an order of the Privy Council, and is 
published in the London Gazette. He referred to Taylor on Evidence, 
(9th Ed., Vol. 2, 1526 and 1528) as to proof of proclamations, and 
to s. 89 of The Evidence and Discovery Act of 1867 as to the mode of 
proving treaties. 

Griffith C.J. : All this Court has to decide is whether the prisoner 
ought to be extradited. You contend that, there is no evidence of a 
treaty ; that the treaty of 1874 is the only one in evidence, under 
which you say he is not shown to be guilty of an extradition offence ; and 
that the warrant for his arrest is issued under the treaty made in 1898. 
The question then arises, "Are we at liberty to look at the latter treaty 
which the counsel for the Crown says he holds in his hand, although 
it was not produced before the magistrates." In other words, may we 
take judicial notice of the Queen's Orders in Council without proof? 
1 think we may. At any rate, there is nothing to prevent us taking 
fresh evidence. 

Ifewings: The word ** proof " used in the Evidence Acts excludes the 
idea of judicial notice. (Phipson on Evidence, 1898, Ed., p. 512) ; 
Attorney -General v. Tlieakstone, 8 Price 89 ; TIis Olivia, Lush. 497). 
He again referred to s. 5 of The Evidence Act, 1898. 

Griffith C.J. : Surely that section cannot apply to cases coming 
within the Extradition Acts. Section 5 of The Extradition Act, 1870, 
says, that upon the happening of a certain event, that is to say, upon a 
publication of the order applying the Act in the case of any foreign 
State, the treaty shall form part of the law of the land. Has that 
event happened ? If so, surely we must take judicial notice of the 
treaty. 

Fewings: We do not contend there has been no publication. 

Griffith C.J. referred to Armstrong v. United States (18 Wallace 154). 

Sydes : The warrant which was in evidence refers to the treaty made 
in 1898. Treaties are Acts of State, and the Court will take judicial 
notice of them on that account. (Taylor on Evidence, 9th Ed., p. 4). 
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Rex v.Macdonald Griffith C.J. This is a case in which a prisoner is under com- 

Ex parte Strutt. • ^ ^ . i . -i -i 

mittal under a warrant purporting to be issued under The Extradition 

Griffith C.J. ^^^ Qf 2870. That Act provides that when a fugitive criminal is com- 
mitted to prison he is not to be surrendered until after the expiration of 
fifteen days, during which he may apply for a writ of habeas corpus. 
Nothing is said as to the grounds upon which the court that issues the 
writ is to decide the case. That seems to be left very much at large. 
I suppose the intention is that the Court before whom the matter 
comes, is to enquire whether the fugitive criminal is liable to extradition 
under the provisions of the Act. In the present case a rule nisi has 
been granted, and the writ has not been formally issued. The conten- 
tion made by the prisoner is that this Court is bound to act upon the 
assumption that there is no extradition treaty in existence between 
Great Britain and the Netherlands, because the treaty was not formally 
proved before the police magistrate who committed him for extradition. 
But is that the law ? The scheme of Tlie Extradition Act is that 
treaties of mutual extradition may be made between Great Britain and 
foreign countries, and that when a treaty of that kind has been made 
the provisions of the Act are to apply. Section 5 provides that when an 
Order in Council applying the Act to the case of any foreign State has 
been published in the London Gazette, ** this Act shall, so long as the 
order remains in force . . . apply in the case of such foreign 
State." It goes on to provide that "the Order-in- Council shall be 
conclusive evidence that the Act applies in the case of the foreign 
States mentioned, and that the validity of the order shall not be 
questioned in any legal proceedings whatever." The efiect of that is 
that when the Order applying the Act has been published in the 
Gazette, The Extradition Act applies to the foreign State mentioned in 
the Order as fully as if it had been mentioned in the Act itself. 
Whether the Act applies to a particular foreign State or not is part of 
the law of the realm with which judicial tribunals are supposed to be 
acquainted, and if by any defect of memory or want of instruction they 
have not the requisite information, it is their duty to inform themselves. 
It must be remembered that the judicial power is a branch of the 
Sovereign power of the State. This is a question of a bargain between 
the two Sovereign States. The Sovereign does not exercise the judicial 
powers of sovereignity personally, but delegates them to judicial 
officers. It would be a reasonable ground of complaint by a foreign 
State after it had entered into a treaty of that kind, if the objection 
could be taken that the officer appointed to perform the functions 
of the Sovereign had forgotten the bargain he was appointed to 
administer. It would be a very singular thing to say to a foreign 
State complaining of a refusal of extradition that, when the case came 
before a police magistrate in a remote part of the Empire, he quite 
forgot to have a copy of the treaty laid upon his desk. Would not 
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such an argument be the height of absurdity? Moreover, under the Rexc.Macdonald 

Ex pcLTtc Strutt. 
Act as framed, and until the Queensland Act of 1877, the duties, which 

under the local Act are performed by a police magistrate, were 
performed by the Governor of the Colony, an oflBcer, who from the 
the nature of his office, would naturally be acquainted with existing 
treaties, and would have copies of them on record in his office. Surely 
it cannot be that it was necessary at the time for the Governor to 
formally take this treaty down from his shelves and put it before him on 
his desk, and that otherwise the proceedings would have been invalid! 
And, when the duties originally cast on the Governor were transferred 
to the police magistrate, I fail to see how this imputed knowledge 
of the substituted officer could be in any way altered. If it was the duty 
of the Governor to know, it was equally the duty of the police magis- 
trate, and, still more, it is the duty of this Court to know what is the 
Jaw of this country ; and it is part of the law of the whole realm that 
Tlie Extradition Act applies to the Netherlands if, as a mater of fact, 
the Order- in -Council has been published in the London Gazette, That 
is not disputed, and we are bound to take notice of it as an Act of State 
just as we are of the passing of an Act of Parliament. That is clearly . 
the law of America. {Armstrong v. The United States, 18 Wallace, Vol. 
80, S.C.B., p. 155). I have no hesitation in saying that, in my 
opinion, Orders-in -Council applying The Extradition Act to jany foreign 
State are Acts of State of which this Court is bound to take notice. 
But supposing the technical objection that the treaty should have been 
formally laid before the police magistrate is a good one, still, when the 
matter comes before us it is our duty to enquire whether this man 
ought or ought not to remain in custody for the purpose of extradition. 
It is our duty to enquire what is the law — whether Tlie Extradition 
Act applies to the Kingdom of the Netherlands or not, and, if so, what 
are the terms of the Extradition Treaty. We are bound to make that 
enquiry before we can do justice between the country asking the extra- 
dition and Great Britain, and for that purpose we will, if necessary, 
look at the Gazette, which the police magistrate ought to have done. 
Having done so, we satisfy ourselves of the fact that the treaty is 
binding upon us as part of the law of the realm. This objection, 
therefore, fails, and the case ought to proceed on the assumption that 
the treaty of 1898 is before the Court, and that we are bound to take 
judicial notice of it. 

Brewings : As to the merits, the charge against the prisoner was that 
of larceny or fraud as a bailee. The prisoner admits his identity, and 
that he sold the article alleged to have been stolen, but says that the 
same was delivered to him to be repaired, and that because his charges 
were not satisfied he parted with the article in question, as he was 
entitled to do by the law of Batavia. No evidence was given to the 
contrary in the Court below. The onus is on the Crown to show that 

H 
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Rexv.Macdonald this is an extraditable offence. The Crown must show that his acts 
' are punishable as a crime in the Netherlands. 



Griffith O.J. 



Griffith C. J. : The warrant for the prisoner's arrest, issued by the 
Netherlands State authorities, and the depositions which accompany 
it, show that the prisoner has been guilty of acts which would amount 
to the crime charged had those acts been committed in England. 

Fewinga : Again, the prisoner is a naturalised British subject. {In 
re Salwey, 1896, 1 Q.B. 230). The words of the 1898 treaty are that 
either Government may, in its absolute discretion, refuse to surrender 
its own subjects. [Griffith C. J. : Exactly. That is a matter for the 
Executive Government. It does not concern this Court.] 

Griffith C.J. : The duty of a police magistrate is prescribed by s. 
10 of the Act, which provides that if the foreign warrant is duly 
authenticated, and if such evidence is produced as would, according to 
the law of England, justify a committal for trial of the prisoner if the 
crime of which he is accused had been committed in England, the 
police magistrate shall commit him. It is not disputed that the evi- 
dence, according to the law of England, would justify his committal 
for trial if the offence had been committed in England or in Queens- 
land, so that there is nothing more in the case, and the habeas corpus 
ought not to be granted. The rule will be discharged. 

Solicitor for applicant : Petrie, 

Solicitor for respondent : C, Powers^ Crown Solicitor, 
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TAYLOR V. LOWE. 

Contract — Parol contract — Agreement to (acquire mining claim as trustee 
for acquirer and other's — Statute of Frauds afid Limitations of 1867 
(81 Vic, No. 22), 8. 4— Statute of Brauds (29 Car. 11,, c. 8), s. 7 

The evidence in an actioi^ in the Warden's Court for a declaration that the defen- 
dant was trustee for the plaintiff as to a two-fiiteenths interest in a mining 
claim showed that the plaintiff and defendant had verbally agreed that the 
plaintiff should reveal to the defendant the whereabouts of the claim in 
question, and that the defendant should immediately thereafter form a 
syndicate to work the same, and that the plaintiff should receive for his services 
as such discoverer two-fifteenth shares in such syndicate ; that the plaintiff duly 
revealed the whereabouts of such claim, and that the syndicate was formed by 
the defendant who, however, refused to recognise the plaintiff's claim to two 
shares in such syndicate. 
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Heldf that the action was not an action upon a contract or sale of lands, or an interest Tatlob v. Lowe. 
in lands, within the meaning of section 5 of The Statute of Frauds and Limita- 
tioriB of 1867, and that the agreement was not a declaration of trust within 
the meaning of s. 7 of the English Statute of Frauds (29 Car. c. 3), and was 
not therefore invalid, although not evidenced by writing. 

Motion to make absolute an order nid to quash a decision of the 
warden at Qympie, whereby the defendant was declared a trustee for 
the plaintiff in respect to a two-fifteenth share in a gold mining lease. 
In an action in the Warden's Court at Gympie, the plaintiff claimed a 
declaration that the defendant was a trustee for him for a two-fifteenth 
share in a certain gold mining lease. Oral evidence was given for the 
plaintiff to the effect that in April, 1900, the plaintiff met the defendant 
and proposed to him that the defendant should take up a mining 
property called Hooper's Luck, with which the plaintiff was acquainted, 
and from which he produced specimens, and the lease of which was 
likely to be forfeited in the near future, and should form a syndicate to 
work the mine ; that it was agreed that in event of the syndicate 
being floated the defendant should receive two-fifteenths of the whole 
interest as promoter, and the plaintiff two-fifteenths for supplying the 
information before mentioned, these shares being paid up shares ; 
and that the remaining eleven-fifteenths, which were to be contributing 
shares, should be taken up by any persons whom the defendant might 
find as members of the proposed syndicate; that a syndicate was 
subsequently formed by the plaintiff, who acquired the lease for them, 
as proposed and transferred it to a limited company. The defendant 
denied that any concluded agreement had been made between him and 
the plaintiff, and set up The Statute of Frauds and Limitations of 
1867 (81 Vic, No. 22), ladies in the plaintiff in neglecting to assert his 
claim, and abandonment by him of all interest in the mine. The 
Warden gave judgment as follows: — "I find that the defendant was 
trustee for the plaintiff for a two-fifteenth share in the Hooper's Luck." 
The defendant appealed under s. 189 of The Mining Act of 1898 
by way of quashing order, upon the grounds — (1) That the agreement 
alleged was not in writing as required by The Statute of Frauds; 
(2) that there was no evidence of any concluded agreement of partner- 
ship ; (8) that there was no evidence of the agreement alleged ; and 
(4) that there was a defect of parties to the action. 
Dakin (with him Mason) moved the rule absolute. 
O' Sullivan to show cause. 

Griffith C.J. said it would be convenient, as this was defendant's 
appeal, to follow the old Chancery practice, and hear the plaintiff first. 
O' Sullivan: As to The Statute of Frauds , the Court will not allow the 
the statute to be made an instrument of fraud (Rochefoucauld v. Boustead 
1897, 1 Ch. 196). It is a fraud for a person to whom land is conveyed 
as a trustee, and who knows it was so conveyed, to deny the trust and 
claim the land as his own ; consequently, although the land stands in the 



92 THE QUEENSLAND LAW JOURNAL. 1901. 

Taylob V, Lowe appellant's name, the trust may be proved by parol evidence. {Roche- 

foucauld V. Bousteadf supra). This has been done. 

Griffith C.J. referred to In re de Nicholls (1900, 2 Ch., p. 410). 

0* Sullivan : The appellant admitted in cross-examination that the 
plaintiff was entitled to a two-fifteenth share. (He referred to Kennedy 
V. Currie, 17 N.S.W.L.R. (E.), p. 28). There is a resulting trust, 
thus TJie Statute of Frauds does not apply. As to parties, there was a 
concluded agreement between the plaintiff and the defendant, irrespec- 
tive of and anterior to the formation of the syndicate. The formation 
of the syndicate rested entirely in the defendant's hands, consequently 
it was competent for the Warden to declare the respondent's share in 
the absence of other persons interested in the balance of the shares. 
No relief was claimed against the other members of the syndicate, so 
that the Court had sufficient parties before it. {Leahy v. Lemel, 8 Q.L.J. 
19). With regard to laches and abandonment, they are defences to 
the action, and the onus of proof is on the defendant. The respondent 
has the judgment on the whole action. Moreover, the rule was not 
obtained on these grounds. 

Lukin : The subject matter of the action is to be deemed land within 
The Statute of Frauds and Ldmitations Act of 1867 (s. 21 of TJie Mining 
Act of 1898). On the depositions there is no evidence of a concluded 
agreement. The evidence shows that there was merely an agreement 
to form a syndicate if possible. The attempt to form the syndicate 
in point of fact, failed. The cases cited for the respondent on The 
Statute of Frauds do not apply until it is shown that the statute is 
being made use of to enable the commission of a fraud. The case falls 
within s. 6 (4) of The Statute of Frauds and Limitations Act of 1867. 
The matter is governed by Meyenberg v. Pattison (8 Q.L.J. 184). 

Griffith C.J.: The contract alleged in that case was to transfer an 
existing interest in land. 

Lukin cited In re Duke of Marlborough (1894, 2 Ch. 188 at p. 148). 
The principle that a trustee will not be allowed to raise The Statute of 
Frauds to perpetrate a fraud, does not apply to contracts which come 
under the fourth section of that Act. The appellant relies on the fifth 
section of the Queensland Act. Rochefoucauld v. Boustead {supra) is a 
case coming under the seventh section of the English Act. Then, if 
there is no consideration, there is no agreement. If there is a con- 
sideration, the principle undermining the statute does not apply. 

Griffith C.J. referred to Forster v. Hale (5 Ves. 308), and Dale v. 
Hamilton (6 Hare 369) 

Lukin : Forster v. Hale ( supra j merely decided that the fourth section 
had nothing to do with matters of partnership. {Collins v. Locke, 5 
V.L.R. (L.) 13 ; Armstrong on Gold Mining p. 218). On the question 
of parties, Leahy v. Lemel {supra) turned merely on the construction 
of Order XIV. of TJie Judicature Act. The case is governed by Sefton 
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V. Dickson (2 Q.L.J. 88). An action will not lie between a trustee Tailob v. Lowe. 
and his cestui qui trust in a Warden's Court unless consequential relief 
is properly claimed, and that relief, as it would effect the interest of 
others, could not be claimed in their absence. 

Gbiffith C.J.: This action was brought in the Warden's Court in Griffith O.J. 
Gympie, claiming in effect, so far as is material, a declaration that the 
defendant is trustee of a gold mining lease issued in his name for the 
plaintiff as to two-fifteenths of the whole interest. The Warden, on 
hearing the evidence, came to the conclusion that the plaintiff had 
established his case, and declared that the defendant was trustee of this 
two-fifteenths for the plaintiff. This is an appeal from that decision 
by way of quashing order. If the appeal had been taken to the 
District Court, the matter would have been at large, as it would have 
been a re-hearing, and the District Court judge, with assessors, might or 
might not have come to the same conclusion as the Warden. All we 
can do in this form of appeal is to see whether there was any evidence 
upon which the warden could find that defendant was trustee. Two 
objections were taken. One was that there was no evidence, as it stood, 
of any concluded arrangement that the defendant should acquire the 
lease in question as trustee for the plaintiff and others. There was evidence, 
which the Warden must be assumed to have believed, to the effect that 
the defendant and the plaintiff met ; that the plaintiff informed the 
defendant that he knew of what he called a '^good show" called 
Hooper's Luck, from which he showed specimens ; that it was agreed 
that the defendant should take up this land, not immediately, but 
probably in about a month, the land then being under lease by a 
person who was expected to forfeit it ; that the defendant should then 
endeavour to form a syndicate to work the mine, in which plaintiff was 
to have two-fifteenth shares as discoverer, the defendant two shares 
for his trouble in forming the syndicate, and the other eleven shares 
might be held by any persons whom the defendent could induce to join 
him. Upon this evidence we think the Warden could find, as a fact, that 
there was a concluded agreement. It appeared, further, that the defen- 
dant, taking advantage of the plaintiff's information, obtained a gold- 
mining lease of the land, and that he refused to recognise the plaintiff's 
right to a two-fifteenth share. The arrangement being proved in fact, 
the next objection is that it was not in writing, and the provision of s. 
5 of The Statute of Frauds and Limitations of 1867, relating to ** con-, 
tracts or sales" of interests in land, is relied on. Now, at the time when 
the oral bargain was made, it is clear that neither party had any 
interest in the land. It was a bargain with reference to the acquisition 
of land in the future. In Forster v. Hale (supra) decided as far 
back as 1798, it was held that such a transaction was not within s. 4 
of The Statute of Frauds, which corresponds with s. 6 of The Queensland 
Act of 1867, In the case of Meyenherg v. Pattison (8 Q.L.'J. 184) it 



94 THE QUEENSLAND LAW JOURNAL. 1901. 

Tatlob V, LowB. was deoided that the contract was within the section, but in that case 
Griffith C.J. the alleged contract was for the acquisition by the plaintiff of an 

interest in an existing partnership in freehold property. The defendant 
further objects that if that section does not apply, s. 7 of The English 
Statute of Frauds applies, as that Act is in force here, never having been 
repealed. That section provides that declarations of trust must be 
evidenced in writing. It is said that in the present case the arrange- 
ment is a declaration of trust of an interest in land. I doubt very 
much whether it can be called a declaration of trust at all. It is not a 
declaration of trust as to any interest which the defendant had in the land 
when the declaration was made. It was an engagement, with or with, 
out consideration — I think, with consideration— that he would acquire 
a piece of land as trustee for the plaintiff and others. I do not know 
of any instance in which such a promise has been held to come within 
s. 7 of The Statute of Frauds, There are several cases in which it has 
been held not to come within it, the last of which is Rochefoucauld v. 
Boustead (1897, 1 Ch. 196). The judgment was delivered by Lindley L.J., 
who had in his treatise on partnership thrown some doubt on the validity 
of the decision in Forster v. Hale (supra). He refers to it as containing 
the j udicial interpretation of s. 7 of The Statute ofFrauds, and says (p. 205): 
** According to these authorities, it is necessary to prove by some writing 
or writings signed by the defendant, not only that the conveyance to 
him was subject to some trust, but also What that trust was. But it 
is not necessary that the trust should have been declared by such a 
writing in the first instance ; it is sufficient if the trust can be proved 
by some writing signed by the defendant, and the date of the writing 
is immaterial. It is further established by a series of cases, the pro- 
priety of which cannot now be questioned, that The Statute of Frauds 
does not prevent the proof of a fraud ; and that it is a fraud on the 
part of a person to whom land is conveyed as a trustee, and who knows 
it was so conveyed, to deny the trust and claim the land himself. 
Consequently, notwithstanding the statute, it is competent for a person 
claiming land conveyed to another to prove by parol evidence that it 
was so conveyed upon trust for the claimant, and that the grantee, 
' knowing the facts, is denying the trust and relying upon the form of 
conveyance and the statute in order to keep the land to himself." 
That is the decision of the Court of Appeal in England in 1897. 
Nothing could be niore in point in the present case. At p. 207 the 
learned Lord Justice says, '^ The defence, based on The Statute 
of Frauds, is met by the plaintiff in two ways. First, she says that the 
documents signed by the defendant prove the existence of the trust 
alleged ; secondly, she says that if those documents do not prove what 
the trust is with sufficient fulness and precision, the case is one of 
fraud which lets in other evidence, and that with the aid of other 
evidence 1;he plaintiff's case is established. In our opinion the plain- 
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tiff is correct in this contention. We are by no means satisfied that Taylor v. Lowk. 
the letters signed by defendant do not contain enough to satisfy The Griffith C.J. 
Statute of Frauds. Whether this is so or not, the other evidence is 
admissible in order to prevent the statute being used in order to commit 
a fraud, and such other evidence proves the plaintiff's case completely." 
I apply these observations to the present case, and there being evi- 
dence which the warden believed, the objection made on The Statute 
of Frauds fails. 

It was also objected that the action is defective for want of parties, 
because, although the defendant is declared to be the trustee of a two- 
fifteenth share for the plaintifi', yet the plaintiff cannot get itj inas- 
much as some other people claim to be entitled to it. That is a matter 
between the defendant and the other people. As regards the plaintiff, 
defendant must either give him a title to the two-fifteenths or account 
for its value. The fact that he may have difiiculties in settling with 
other parties is no reason why the fact of partnership should not be 
determined in this action. 

All the objections therefore fail — that is, all the objections with 
which we are competent to deal. I should refer briefly to another. 
The singular argument was used that the doctrine in Forster v. Hale 
(supra) does not apply if the trustee has himself a pecuniary interest 
in the trust property, or receives a valuable consideration for his pro- 
mise. In all the cases reported on the subject, the trustee had a 
pecuniary interest in the matter. But I fail to understand why, if a 
person making a voluntary promise to become a trustee is, if he denies 
the trust, held to be guilty of fraud, he should be held free from fraud 
if he denies the trust after receiving a valuable consideration for his 
undertaking. The only difference that I can see between the two . 
cases is that in the latter a pecuniary fraud would be added to what 
may be called a moral fraud. The order nisi will be discharged with 

costs. 

GoopEB and Paul JJ» concurred. 

Solicitors for appellant : 0* Sullivan dt Scott. 

Splicitors for respondent : Price d Jones. 
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Cooper c7. 
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ROMBERG V. GILBERT. 

Sale of goods — Sale by sample — Contract for delivery oj' goods at fixed 
time — Failure to deliver at time contracted — Goods not up to sample — 
Acceptance of part of goods only — Severable contract — Sale of Goods 
Code {60 Vic, No. 6), ss. 13, 82 (3), 33. 

The terms of a contract for the purchase by sample by the defendant from the 
plaintiff of several pieces of cloth, each of a specified quaUty, provided that 
the cloth should be delivered in two instalments, one about the end of Feb- 
ruary, and the other about two months later. The greater portion of the first 
instalment was delivered in February, and paid for by the defendant on Ist 
March. In March the plaintiff tendered the remainder of the first instal- 
ment, which the defendant refused as not being up to sample. Subsequently, 
however, he agreed to take a portion of the instalment. The plaintiff tendered 
the second instalment to the defendant in June, and the defendant then, after 
inspection, refused to accept the goods as not being up to sample. The plain- 
tiff sold the goods by auction, and sued the defendant for the difference between 
the amount realised and the contract price. On the trial, the question 
whether the goods were according to sample was referred to arbitrators, who 
found that of 27 pieces, 11 were not up to sample. 

Held, that, so far as regarded quality, the contract was severable as to each piece of 
cloth ; that the defendant was not bound to take the first shipment in two 
instalments ; that he was entitled under s. 32 (3) of The Sale of Goods Code 
to refuse to accept the goods tendered in April by reason of some of them not 
being up to sample ; that bis subsequent acceptance of part of such goods did 
not create any liability on his part to take the balance, and that the plaintiflf 
could not therefore succeed in the action. 

s 

Appeal and cross appeal by defendant and plaintiff from a judgment 
of Noel t).C.J., at Brisbane, in an action for damages for breach of 
contract for the pale and purchase of goods. 

This was an action arising on a contract between plaintiff and 
defendant for sale of sixty-eight pieces of cloth. The contract was 
contained in an indent note which set out the lengths and gave par- 
ticulars as to the pattern, quality, and price per yard of each piece of 
cloth. The sale was admitted to have been by sample. It was pro- 
vided that the indent should be divided into two shipments, the first 
shipment to arrive about the end of February, 1901, and to contain 
such portion of the order as was therein specified, the second to arrive 
two months later and to contain the balance of the order. Early in 
February a shipment of certain goods arrived, and these, with others 
which arrived at the end of the same month by a different ship, were 
delivered to the defendant at Brisbane by the 28th of that month in 
part satisfaction of the first shipment. 
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On 12th March four other pieces of cloth arrived, of which the Romberg v. 

defendant accepted three and rejected one. On the same day the 

defendant, in consequence of an examination of all the goods which 
had then been delivered to him, wrote to the plaintiff as follows . — 

*^ I regret having to advise you that the goods delivered to me per 
s.s. Essen and s.s. Friederich de Gross, are not satisfactory, inasmuch 
as they are not equal in quality to the samples from which the goods 
were bought. Under these circumstances, I decline to take delivery of 
future shipments.*' 

In the month of April other goods were tendered by the plaintiff to 
the defendant (the balance of those ordered in the first shipment) and 
were rejected by the defendant after inspection. On or about 28th 
May a further shipment of goods arrived in Brisbane. This was alleged 
to contain the goods to be included in the second shipment. The 
defendant refused to accept delivery, and referred to his refusal con- 
tained in the letter of 12th March. These goods, together with the 
piece rejected on 12th March, and those rejected in April, were then 
placed in the hands of an auctioneer for sale by public auction, after 
notice to the defendant. Before the auction sale the defendant wrote 
stating his willingness to accept eleven pieces, and requesting their 
withdrawal from sale. He stated that he was satisfied that the goods 
were not strictly in accordance with sample, but he was willing to 
waive this on the distinct understanding that his acceptance was not to 
prejudice his right to raise such objections as he might be advised to 
raise against the acceptance of the balance. The eleven pieces were 
accordingly withdrawn and accepted by the defendant. This action 
was then instituted for damages for non-acceptance of the goods. The 
defences raised, so far as the same are material, were — 

(1.) That the goods were not according to sample ; 
(2.) That they were not delivered in two shipments or at the times 
agreed. 

At the trial, by the mutual consent of the parties, the question as to 
whether the goods sold by public auction were according to sample 
was referred to two arbitrators and an umpire, who awarded that of 
27 pieces rejected, 11 were up to sample and 16 were not, and that the 
loss on the sale of those goods which were up to sample was £40 16s 
8d, and it was admitted that the 27 pieces realised £90 less than the price 
stipulated for under the contract. 

Noel D.C.J, directed the jury that the measure of damage was the 
difference between the amount which those goods which were up to 
sample realised at auction and the indent value of the same. 

The jury found — 
(1.) That there was a delivery of the goods stipulated for in the 
first shipment " about the end of February" ; 
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BoMBEBo V. (2.) That the tender of part of the goods on the 12th March was a 

GiLBEBT. 

tender about the end of February ; 

(8.) That the defendant refused to accept delivery <' of the balance 

of all goods on the 12th March '' ; 
(4.) That the defendant stated his reason for so refusing to accept 

delivery ; 
(5.) That the plaintiff did not deliver or tender for acceptance the 

goods stipulated for in the second shipment '^ about the 

end of April ; " 
(6.) That the defendant continued from time to time to refuse to 

accept delivery for the reason that they were not according 

to sample ; 
(7.) That the defendant waived his rights under the contract ; 
(8.) That the plaintiff did not at the time of the defendant's 

refusal to accept delivery or at any time elect to treat the 

contract as determined ; 
They assessed the damages at £40 16s. Sd., for which amount 
judgment was entered for the plaintiff. 

The grounds for the defendant's appeal were — 
(1.) That the verdict of the jury was against the evidence ; 
(2.) That as a matter of law there was no delivery about the end 

of February according to the terms of the contract ; 
(8.) That there was no evidence on which the jury could find 

waiver ; 

(4) That there were not two shipments in accordance with the 

terms of the contract ; 

(5) That findings No. 5 and No. 8 entitled the defendant to 

judgment. 
The grounds for the cross appeal were : — 

(1) That the plaintiff was entitled to judgment for £90 2s. lOd. 

in respect of the findings Nos. 8, 6, and 7 ; 

(2) That the contract not being severable, and the defendant 

having accepted part of the goods comprised therein, the 
breach of any condition to be fulfilled by the plaintiff could 
only be treated as a breach of warranty, and not as a 
ground for rejecting the goods and treating the contract as 
repudiated ; 
(8) Misdirection, inasmuch as the jury were directed that the 
largest amount that they could award was £40 16s. ^' 
(being the loss on those goods which were rejected though 
up to sample). 
Lukin, for the appellant : The delivery on the 12th March was not 
a delivery at " the end of February." The finding of the jury is '^^' 
material. The question is for the judge. {Bowes v. Shafidj « 
App. Cas. 466). Alexander v. Vanderzee (L.R. 7 C.P. 680) was, in effect, 



1901. THE QUEENSLAND LAW JOURNAL. 99 

overruled by Bowes v. Shand. It was a condition precedent that the Bomberg v. 

GiLBEBT. 

goods should arrive in two shipments. (Askmore S Son v. Cox d Co., 

1899, 1 Q.B. 486). [Counsel was directed by the Court to confine his 
argument to question of some of the goods not being up to sample]. With 
regard to those goods delivered on 12th March, the appellant was entitled 
to accept such of them as were in accordance with the contract, and 
to reject the rest if he so elected. (Section 82 (8) of The Sale of 
Goods Act of 1896 ; Chalmers' Sale of Goods Act, 1893, 8rd Ed., p. 66). 
The appellant was not bound to accept the goods in instalments. 
(Section 83 (I) of The Sale of Goods Act of 1896). 

0' Sullivan, for the respondent: The jury found that defendant 
waived his rights under the contract. 

Gbutfith C.J. : What is the meaning of that finding ? 

O'Svllivan : That means that he waived all objections to the goods 
being delivered after the stipulated time, and as to their not arriving 
in two shipments. It is not contended by the respondent that the 
finding of waiver refers to the appellant's objection that the goods were 
not up to sample. Appellant was bound to accept all the goods ten- 
dered on 12th March, as they were part of the first lot. {Brandt v. 
Lawrence, 1 Q.B.D. 844). 

Griffith C.J. referred to s. 14 of The Sale of Goods Act of 1896. 

0* Sullivan : Touching the second shipment, there was an absolute 
refusal on 12th March to complete the contract, consequently 
there was no obligation on the respondent to deliver or tender for 
delivery balance of the order. (Cort v. Amhergate, dc, Railway Co,, 
17 Q.B. 127). 

Griffith C.J. referred to Johnstone v. Milling (16 Q.B.D. 460). 

0' Sullivan cited Brown v. Muller (L.R. 7 Ex. 819) . Although goods 
included in the second shipment did not arrive until 5th June, the 
respondent, in consequence of the refusal to accept on 12th March, 
could have sued the moment after refusal. 

Griffith G.J. : No ; because he could not have established that he 
was ready and willing to deliver on that day, inasmuch as the goods 
had not arrived. 

0* Sullivan : The finding of waiver refers to the second shipment as 
well as to the first. The contract is not severable. The appellant 
having waived the conditions as to time and shipments, and having 
accepted some of the goods in February, the fact that some of the 
goods were inferior in sample could no longer be treated as a breach of 
a condition giving a right to repudiate the contract, but merely as a 
treach of warranty. (Section 14, (8) of The Sale of Goods Act of 1896). 
His remedy was to set up the breach of warranty in diminution of the 
price. [Section 64 (1).] 

Griffith G.J. : Is not the contract severable as to each item ? As- 
suming that it is, as you say, the respondent has not had the damages 
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assessed on a proper footing, as he is not entitled to the contract price, 
but only to the value of the goods supplied. 

0* Sullivan : That was a matter for the defence. Whether it is a 
breach of a condition or merely a breach of warranty turns upon the 
question whether the contract is severable or not. 

Griffith G.J. : If a sale is by sample the contract is severable quoad 
quality with regard to each different item included in the contract. 
What is a severable contract ? If A. agrees to buy BOO yards of calico, 
that is not severable ; but if he agrees to buy 800 yards of calico and 
800 of linen, that is severable. 

O'Sullivan cited Leather Cloth Co, v. Hieronirrms (L.R. 10 
Q.B. 140), and Ash forth v. Bedford (L.R. 9 C.P. 20). On the cross 
appeal, in consequence of the rejection, the plaintiff is entitled to 
the full amount claimed, less an allowance for inferiority in quality. 

Lukifiy in reply: Respondent did not tender any goods after 12th 
March. He could not have sued in March ; first, because the jury have 
found that he did not accept the notice of repudiation ; and, secondly, 
because he was not ready and willing to deliver at that time. 
(Johnstone v. Milling y 16 Q.B.D. 460 ; Pterins v. Downing, 1 
C.P.D. 220). The contract is severable. (Graves v. Legg, 9 Ex. 
709, at pp. 716-717). The indent note specified a separate and dis- 
tinct price, and a separate shade and quality of pattern in each piece 
of cloth. The acceptance of a portion of the goods on 12th March 
was an acceptance under a new contract, as the price was 10 per cent. 
less than that specified in the indent note. Moreover, some of the goods 
included in the second shipment were not up to sample, consequently 
the appellant was entitled to reject all, or to accept such as were up to 
sample, and to reject the balance. 

Griffith C.J < : This is an action for damages for refusal to accept 
goods. The contract was for the sale, by sample, of a large number of 
pieces of cloth — ^about 68 separate pieces — each of specific colour, 
pattern, texture, and quality. They were to be delivered in two 
instalments, one about the end of February, and the other about two 
months later — that means about the end of April. The greater portion 
of the first instalment was delivered in February, and paid for on 1st 
of March. Subsequently, in March, the plaintiff offered the defendant 
the remaining portion of the first instalment, consisting of four pieces, 
and he refused to take it. The Sale of Goods Act, s. 88, expressly 
provides that, " unless otherwise agreed, the buyer of goods is not 
bound to accept delivery of them by instalments." In this case it was 
provided that the goods should be delivered in two instalments. What 
the defendant was asked to do was to receive the first instalment in 
separate parts. He was clearly entitled to say he would not do so. 
He afterwards, however, took three of the four pieces tendered to him 
in March, and paid for them. It is said that he was bound to 
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them all. Why? He was not bound to take any, but he voluntarily 

agreed to take three. How that can impose a liability to take four, I 

fail to see. The contention is that the contract Was not severable, and 

that, therefore, under the 14th section of TJie Sales of Goods Act, the 

defendant having accepted part of the goods, the breach of any condition 

by the seller is only to be treated as a breach of warranty. I do not 

see how that provision applies. There was no obligation to take any 

goods, but the parties came together and agreed that the buyer should 

accept three of the pieces. There was no agreement about the rest, and 

there was no obligation on the part of the defendant to take the rest. 

Moreover, it was obviously a part of the terms of his taking three, 

that he should not be called upon to take the other. 

As to the second instalment, the defendant in March distinctly 
repudiated the contract, and said that he would not take any more of 
the goods on the ground of defect in quality. When the time came for 
delivery of the second instalment in April, the plaintiff was not in a 
position to deliver the goods, and they were not ready for delivery until 
June. It is clear that at that time the defendant was not bound to 
take them. But it is said that he had already, in March, repudiated 
the contract before he knew whether they would be ready in April or 
not, and that that might have been treated as a breach of contract on 
which the vendor might have sued at once. But if he had, the 
defendant would have been entitled to plead that the plaintiff was not 
ready and willing to deliver them, and that would clearly have been 
a good defence, so that this action cannot be supported as founded on a 
refusal in March to accept goods to be delivered in April, when they 
were not in fact ready for delivery till June. When the defendant was 
asked to take them in June he referred tp his previous refusal made in 
March, and said he would not take them. From the findings of the 
arbitrators, it appears that of the goods offered in June, about half of 
them were not according to the contract, but were inferior in quality, 
and the defendant was not bound to take them unless the contract is 
to be considered as one which was not severable. In my opinion, in a 
contract like this for the sale of different parcels of goods of different 
kinds, different in quality, texture, etc., the contract is severable as to 
each separate piece of goods, so far as quality is concerned, just as 
much as in the case of a contract for the sale of a certain number of 
casks of wine of different kinds. That being so, it seems to me that 
subsec. 8 of s. 82 of the statute applies. That section provides ** that 
when the seller delivers to the buyer the goods which he contracted to 
sell mixed with goods of a different description not included in the 
contract the buyer may accept the goods which are in accordance with 
the contract and reject the rest or he may reject the whole." The 
same section provides that if a seller delivers a smaller quantity than 
he has contracted to sell, the buyer may reject them. Taking these 
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two provisions together, it appears, apart from the question of time, 
that when the vendor offered to deliver goods to the defendant in June, 
the quantity of the goods offered to be delivered which were in accord- 
ance with the contract was less than that agreed to, on which ground 
the defendant might have rejected them altogether. Moreover, the 
goods which plaintiff had contracted to sell were mixed with goods of a 
different description not included in the contract. On that ground 
also the purchaser was entitled to refuse to receive any part, altogether 
apart from the question of time ; so that if the defendant had refused to 
take any of them, the plaintiff would have had no cause of action. 
But the defendant said that he would take part of them, and it is 
contended that having taken part he was bound to take all. He was 
not bound to take any, but was at liberty to take some. Now, when a 
man, not being bound to do anything offers voluntarily to do something 
which he is not bound to do, and that offer is accepted by the other 
party, how can that impose on him any obligation to do more than iie 
offered? I cannot see any principle on which such an obligation can 
be based. The defendant offered to take some of the goods, and the 
plaintiff let him have them. It was purely a voluntary offer, not in 
consequence of any obligation. In my judgment a voluntary offer to 
do a thing which a man is not bound to do imposes on him no obliga- 
tion to do any more than he offers. There was no existing cause of 
action when he agreed to take part of the goods, and his voluntary 
acceptance of that part did not impose on him any obligation to take 
any more. As to the waiver of the point of time, I have some doubt 
whether, if the point was material, it would not be a matter for a new 
trial ; but on the other ground, that there was no obligation to accept 
any of the goods on account of. the defect in their quality, and that the 
acceptance of part of them was a mere voluntary act on the part of the 
defendant, I think the action fails altogether. The defendant's appeal 
must, therefore, be allowed, and the plaintiff's appesJ dismissed. 

The plaintiff will pay the costs of the appeal. 

Cooper and Paul JJ. concurred. 

Solicitors for plaintiff : 0* Sullivan d Scott. 

Solicitors for defendant : Morris d Fletcher. 
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Company — Mortgage of shares — Subsequent mortgage of dividmds — Rights y^., sTwnber 

of first and second mortgagees — Stamp duties — Action on unstamped 14th October, 

document — The Stamp Duties Act Amendment Act of 1890 {54 Vin, OHffUh OJ 
No. 28), 8. lO—Tlie Stamp Act of 1894 (58 Vic. No. 8), s. 66. 

In 1891 plaintififs' testator advanced money to H. upon the security of the deposit 
of scrip in a dividend-paying joint stock company, accompanied by a 
memoranda of deposit undertaking to execute all documents and transfers 
necessary to give effect to the lien. Blank transfers were endorsed upon the 
scrip by the vendor. The debtor for some time paid interest on the loan, and, 
with the consent of the plaintiffs, received the dividends, which were regularly 
paid by the company in June and December of each year. Subsequently, in 

1899, H. obtained an advance of £50 from the defendant, and gave him as 
security an order to receive the dividends to be declared in June and December, 

1900, whioh order the defendant in the same year forwarded to the company. 
In April, 1900, H. became a liquidating debtor, and the plaintiffs agreed with 
his trustee to buy the shares forming his security at the then market price, 
which exceeded their debt by £30. They then filled in their names as the 
transferees and presented the transfers to the company for registration, who, 
however, in view of the order given to the defendant by H., declined to register 
the plaintiffs as the proprietors of the shares. The plaintiffs thereupon 
brought an action against the defendants claiming a declaration that they were 
entitled to receive the dividends for June and December, 1900, 

Held J that the plaintiffs were, upon H.'s default, entitled either to bring an action 
for foreclosure, or to realise their security by sale, and that in the first alterna- 
tive they themselves, and in the second their purchaser, would have been 
entitled to receive the dividends ; that their position was not prejudiced by 
their agreement with H.'s trustee for the purchase of the shares, and that. they 
were entitled to a declaration of their right to receive the dividends. 

The memoranda of deposit relied upon by the plaintiff had not been stamped at the 
date of the institution of the action, 

Heldf that the action was not an action to enforce payment of an amount secured 
by a mortgage, and that therefore s. 19 of The Stamp Duties Act Amendment 
Act of 1890, and s. 66 of The Stamp Act oj 1894 did not operate to prevent the 
bringing of an action before the payment of the duty upon the memoranda of 
deposit. 

Action by F. A. Eenjon and others as executors of the will of 
J. Eenyon, against John F. Watson, for a declaration that the plaintiffs 
were entitled to receive the dividends on certain shares. 

All the necessary facts appear in the judgment of the Chief Justice. 

Lukin, for the plaintiffs, cited Societe Generate de Paris v. Walker 
(11 App. Gas. 20), CoUyer v. Isaacs (19 Ch.D. 842), Tailby v. OffUnal 
Beceiver (18 App. Gas. 628 at p. 688). 

FeeZy for the defendant, cited Bradford Banking Co. v. Briggs (12 
App. Gas. 29), Marten v. Gibbon (88 L.T. 661), In re Jackson, Ex 
parte Union Bank of Manchester (L.R. 12 Eq. 864), Colonial Bank v. 
Whinney (11 App. Gas. 426), Tailby v. Official Beceiver (supra) , and 
Collyer V. Isaacs (supra). 

O.A.V. 
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14th October. 

Griffith C.J. : In 1891 the plaintiffs* testator advanced sums 
of money to one Hamilton, and received as security a deposit of j 
certificates for 888 shares held by Hamilton in a dividend-paying gas 
company, which ordinarily declared dividends in the months of June 
and December of each year. The terms of the deposit were expressed 
in two separate memoranda, each of which contained an undertaking 
to execute ^' all documents and transfers necessary to give effect to this 
lien.'* Blank transfers signed by the debtor were endorsed upon the 
certificates. The plaintiffs* testator thus became equitable mortgagee 
of the shares. {France v. Clark, 26 Ch.D. 267, 262). The debtor for 
some time paid interest on the debt, and the creditor allowed him to 
receive the dividends upon the shares. In November, 1899, the debtor 
obtained an advance of £50 from the defendant, and gave him by way 
of security an order addressed to the company to pay him the dividends 
to be declared on the shares in June and December, 1900. Tii6 
defendant sent the order to the company in the same month. On 9th 
April, 1900, Hamilton became a liquidating debtor. In the follo\?mg 
months the plaintiffs agreed to buy the shares from his trustee, at a 
price which was taken to be their then market price, and which, as it 
happened, exceeded by £80 the debt then due to the testator with 
interest up to the date of sale. The debt was treated as set-off against 
the purchase money, and the £80 was paid to the trustee. This trans- 
action was spoken of at the trial as a sale and purchase of the debtor's 
equity of redemption. On 6th April, 1900, the plaintiffs had filled in 
their own names as transferees in the blank transfers, and had lodged 
the transfers with the company for registration, but the company, who 
had previously received the order in favour of defendant, had not regis- 
tered the transfers. After the purchase from the trustee the plaintiffs 
again lodged the transfers for registration, but the company again 
declined to register them, desiring, as I understand, that they might 
not be involved in any htigation as to the right to the dividends for 
June and December, 1900. Dividends were afterwards declared upon 
the shares in those months amounting to £26. This action is brought 
for a declaration that the defendant is not entitled to these dividends 
as against the plaintiffs. 

The Stamp Duties Act Amendment Act of 1891 provided (s. 19) that 
"no action shall be brought to enforce an equitable mortgage until the 
amount of the stamp duty chargeable under this Act upon a mortgage 
to secure the amount of which payment is sought to be enforced by the 
action has been paid," and a certificate of payment was required to be 
filed before issue of the writ. This Act w&s repealed by Tlie Stomp 
Act of 1894 f but s. 19 was re-enacted in the same tenns (s. 66). The 
duty not having been paid, and no certificates having been filed, I 
thought it right to raise the question whether this action could be 
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maintained. It was answered that the duty required to be paid is thai 
chargeable upon a mortgage to secure the amount *^ of which payment 
is sought to be enforced by the action,*' and that, as this action is not 
brought to enforce the payment of any sum of money, the section does 
not apply. The point is a fine one, but I think I must hold that the 
section does not in terms apply to this action. There is the further 
difficulty that s. 19 of the Act of 1890 is repealed without any saving 
of its effect as to equitable mortgages made before 1894, and that s. 66 
of the Act of 1894 does not relate to equitable mortgages made before 
its commencement. I think, therefore, that I am bound to entertain 
the action. 

The plaintiffs' claim is that as equitable mortgagees of the shares 
they are entitled to receive the dividends upon them from time to time 
as they are declared, and that this right is prior in law as well as in 
time to defendant's right, if any, under his order 

When the nature of shares in a joint stock company is considered, 
I think it cannot be disputed that a mortgage of shares carries with it 
the right to the dividends, just as a mortgage of real estate entitles the 
mortgagor to require the rents of the mortgaged property to be paid to 
him. It is true that the shares also represent a right to participate in 
the distribution of the assets of the company in the event of a winding 
up ; but in a company of this kind a winding up is not an event in 
immediate contemplation, and in the meantime, and for an indefinite 
period, as is generally hoped, the value of the shares is substantially 
represented by the right to receive dividends. Nor can it be disputed, 
after the cases of Societe GenSrale de Paris v. Walker (11 App.Cas. 20) and 
Colonial Bankw ,Whinney (lb, 426), that notice given to the company by a 
second mortgagee of shares cannot affect the priority of the first 
mortgagee. It is established by the last-mentioned case that shares 
are things in action, and are therefore not subject to the order and 
disposition clause of The Insolvency Act (s. 87). Hamilton's trustee, 
therefore, had no better right than Hamilton, and the plaintiffs' rights 
as against the defendant's are not beneficially affected by the purchase 
of the equity of redemption from the trustee. On the other hand, I 
fail to see any reason for holding that they were prejudicially affected 
by the purchase. The trantfer has not yet been registered, so that no 
question of merger can arise (see Chetwynd v. Allen, 1899, 1 Ch. 858). 
The real question therefore is— What were the plaintiffs' rights as 
against Hamilton and defendant at the date of the liquidation proceed- 
ings ? Hamilton was in default, and the plaintiffs were clearly en- 
titled to take proceedings to enforce their security. Probably they 
were entitled as against Hamilton to fill in the blanks in the transfers 
and apply for the registration of themselves as transferees. (See Ex 
parte Sargent, 17 Eq. 273). This, in fact, they did ; and if the company 
had accepted them as members they would have obtained the same 
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result as would be obtained by a judgment for foreclosure. In that 
case it is clear that they would have been entitled to the dividends 
accruing on the shares, unless some other person could show a prior 
right to them. If they were not entitled to effectuate an informal 
foreclosure in this way, they were in my opinion entitled to bring an 
action for foreclosure. [See Han-old v. Plenty, 1901, 2 Ch 314, the 
report of which has reached Brisbane since the trial of this action.] 
In this case also they would have been entitled to receive the 
dividends. 

If, on the other hand, the proper remedy of an equitable mortgagee 
of shares is a sale, it is clear that the purchaser from the Court 
would be entitled to the dividends, and the mortgagee would be 
entitled to the purchase money given by the purchaser in consideration 
of acquiring the right to receive them. It is also clear that a person 
having only an order to receive a specific future dividend would not be 
a necessary party to an action either for foreclosure or sale, any more 
than a person holding from a mortgagor of land an order to collect 
the rents. I am disposed to think, also, that an equitable mortgagee 
of shares is entitled to obtain the appointment of a receiver to receive 
the dividends on his behalf if he does not desire foreclosure or sale. 
In any view of the case the first fruits of the security would be the first 
dividends or that part of the purchase money which represented them. 

These, then, being the plaintiffs* rights at the time of the liquida- 
tion proceedings, what has occurred to deprive them of them ? It was 
attempted to rest the defendant's case upon estoppel. But a prior 
mortgagee is under no obligation to prevent his mortgagor from 
executing a second mortgage. In the present case the plaintiffs were 
first mortgagees (if the defendant is a mortgagee at all), and they held 
the indicia of title. The fact that they allowed the mortgagor to 
receive dividends for a period can no more operate as an estoppel than 
permission given by a mortgagee of land to his mortgagor to receive 
the rents and profits while not in default. 

There is nothing else left in the case, unless the agreement between 
the plaintiffs and the trustee operated to their prejudice I fail, as I 
have already said, to see any reason why it should have any such 
operation. It certainly operated to extinguish the trustee's right of 
redemption, but if the defendant had any right to redeem, that right 
was unaffected by the agreement. 

For these reasons it is, in my judgment, clear that ther defendant s 
right, if any, cannot be a right to receive the dividends in question 
qiui dividends, in priority to the plaintiffs, but must be based upon the 
assumption that he had a second charge upon a portion of the chose m 
action represented by the shares, and is in the nature of a right to 
require the plaintiffs to marshal their security, treating it as a security 
over two separate funds. The difficulties in the way of establishing 
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such a claim are obvious. It is sufficient to point out that the right 
must depend upon the accident that the value of shares was such as to 
leave a surplus after satisfying plaintiffs' claim. For if there had been 
no surplus the plaintiff's right to the dividend would have been indis- 
putable. The defendants' claim is therefore, in substance, a claim to 
be paid out of that surplus. It is dear that the plaintiffs would not 
have given so large a price for the equity of redemption if thej were to 
lose their existing rights to the first fruits of their security. Such a 
claim (for the assertion of which I offer no encouragement) would have 
to be set up in an action in which the trustee would be a necessary 
party. Whether the plaintiffs could or should also be joined it is not 
necessary to decide. In such an action it would be necessary to 
determine in the first place whether the defendant's charge fell within 
the case of lailhy v. Official Receiver (18 App. Gas. 523), or the case of 
CoUyer v. Isaacs (19 Gh.D. 842). But this is quite immaterial to the 
plaintiff' claim to the June and December dividends, to which, for the 
reasons I have stated, they were in my opinion clearly entitled, and 
the right to which they have not lost by reason of anything that has 
since happened. 

There will therefore be a declaration that the plaintiffs are entitled 
to the dividends in question. An injunction is not formally asked for, 
but I will give liberty to apply. 

The defendant must pay the costs of the action. 

Solicitor for plaintiffis : Leeper d Biggs. 

Solicitor for defendants : Watson d Watson, 
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(A Lunatic). 

Mortgagees of separate funds — Marshalling, 

In 1884, W., by a settlement, covenanted to pay to his stepdaughter, M., £250 per 
annum for life. In 1890, M. borrowed moneys from an insurance society on 
the security of an assignment of the annuity and of a policy of £1500 on her 
own life effected with the society. In 1894, M. borrowed moneys from W. & Co. 
on thf security of the annuity held by the insurance society, the policy for 
£1500, and a further policy in the same society for £1000. In 1897, M., by a 
letter, further charged the annuity with advances to be made to her by her 
brother and mother, and a considerable sum of money was advanced by them 
on the faith of this charge. W. had in the meantime become a lunatic, aod m 
1899 the committees of his estate took from W. & Co. , who were indebted to 
the lunatic's estate, an assignment of the security held by them from M. 
Later in 1899 M. died intestate. Prior to her death payment on accoant oi 
the annuity had been suspended for some time, and the arrears amounted to a 
considerable sum. The insurance society satisfied their claim out of the £1500 
policy, and paid the balance thereof and the proceeds of the £1000 policy to 
the committees of the lunatic, who, after satisfying their claim as the 
assignees of W. & Co., and giving credit for the arrears of the annuity, had a 
balance in their hands which, however, was less than the amount in arrear. 
The trustees of the settlement, M.'s brother and mother (the third mortgagees of 
the annuity), and M.'s husband set up claims to the surplus. 

Held, that the third mortgagees were entitled to have the second mortgage discharged 
out of the policy moneys so far as they would extend, and to receive the fund 
representing the arrears to the extent of their charge in priority to the claim of 
the husband. 

Summons for directions as to the disposal of moneys in the hands of 
the committees of W., a lunatic. 

All the facts and the argument of counsel appear in the judgment of 
the learned Chief Justice. 

C.A.V. 

28th October. 

Griffith C.J. : By a settlement, dated 19th December, 1884, and 
made on the marriage of the lunatic's s tep- daughter, M., to J-W-j 
the lunatic covenanted to pay to the trustees of the settlement an 
annuity of £250 a year, half -yearly on 1st January and 1st July, dunng 
the life of M., for her separate use. In January, 1890, M., then M.W.> 
borrowed a sum of money from the Australian Mutual Provident 
Society, and as security for the loan executed in favour of the Society an 
assignment, dated 25th January, of the annuity and also of a policy oi 
insurance for £1600 on her own life effected with the Society. Subse- 
quently, in November, 1894, M. borrowed a sum of money from Messrs. 
W. & Co., and as security executed an assignment by which, after reciting 
the marriage settlement and the assignment to the A.M.P. Society, s^^ 
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assigned to W. & Co.— (1) the annuity ; (2) the policy for £1600 (both 
subject to the assignment of 26th January, 1890) ; (8) a policy for 
£1000 on her own life effected with the same Society. W. & Co.'s 
loan was repayable in December, 1899. 

On 1st March, 1897, M. signed a letter, addressed to J.A.W. and 
E.W., her brother and mother, the effect of which was, in my judgment, 
to charge the annuity with any advances which they might thereafter 
make on her behalf. A considerable sum is said to have been advanced 
on the faith of this charge. 

In July, 1899, the committees of the lunatic's estate, to which 
W. & Co. were indebted, took, under an order of the Court made in the 
matter of the lunatic, an assignment of W. & Co.'s security in part 
discharge of their debt. They thus became second mortgagees of the 
annuity and of the policy for £1600, and first mortgagees of the policy 
for £1000. 

M. died in September, 1899. Payments on account of the annuity 
had been suspended for some time previously, and the arrears 
(assuming, as has been assumed throughout, that the annuity was 
apportionable) amounted to J6462 10s. Id. 

The A.M. P. Society satisfied M.'s debt to them out of the moneys 
payable under the policy for £1600, and paid the balance, together with 
the money payable under the policy for £1000, to the committees. 
The money so received, added to the J6462 10s. Id., arrears of annuity, 
was sufficient to satisfy their claim as assignees of W. & Co.'s mortgage, 
and left a balance of £889 6s. 6d. in their hands. 

It is admitted that all necessary notices to perfect the titles of the 
several persons having charges upon the annuity were given to all 
proper persons. 

Three separate claims are now set up to the surplus in the hands of 
the committees : (1) The trustees of the settlement claim to be entitled 
under the lunatic's covenant to receive the unpaid arrears of the 
annuity, and to be allowed to dispose of it to the persons entitled by law 
to receive it ; and they took out a summons asking for an order to this 
effect ; (2) the assignees under the charge of 1st March, 1897, claim 
that they are entitled to the surplus ; and (8) the husband of M.W., 
who died intestate, claims that upon taking out administration he will 
be entitled to receive the surplus free from any charge. 

When the trustees' summons came on for hearing, I required it to 
be amended so as to enable these several claims to the funds in the 
committees' hands to be disposed of. The trustees and the third 
mortgagees of the annuity being willing to act in concert, the summons 
was amended by joining the latter as applicants, and asking for pay- 
ment to one or other of them in the alternative, and I appointed M.W.'s 
husband to represent her estate. The question is therefore now ripe 
for decision. J 



In re W 

(A Lunatic). 

Griffith C.J. 



Griffith C.J. 
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In re W The claim of the assignees under the charge of Ist March, 1897, is 

(A Lunatic). . , . 1 1 • . i ■• 

put thus : Thej say that the committees representing the estate had 

the security of two funds — namely, the arrears of the annuity and the 

policy moneys — while they had a charge upon one fund only, the arrears 

of the annuity, and that they are, therefore, entitled to call upon the 

committees to satisfy their debt out of the policy moneys as far as they 

will extend, leaving the annuity moneys free pro tanto to satisfy the 

other charge. M.*8 husband contends that as, after the assignment 

from W. & Go. to the committees, the latter were the hands both to 

pay and receive the arrears of the annuity, it must be taken that the 

sum representing the arrears became, ipso facto, appropriated in payment 

of a corresponding amount of the debt ; that the whole annuity fund 

was therefore exhausted before or on M.'s death; and that the 

surplus moneys must be taken to represent policy moneys only, which, 

under llie Life Insurance Act of 1879, cannot be made liable to the 

payment of debts directly or indirectly ; and it is said further that, even 

if such an appropriation of the annuity is not taken to have been made, 

still the title of the administrator to the policy moneys under the statute 

is an independent statutory title, and that the application of the doctrine 

of marshalling in such a case would in effect be to make the policy moneys 

available for the payment of the intestate's debts. 

The original claim of the trustees may be very briefly dismissed. In 
the face of the equitable assignment . perfected by notice, and of the 
claim on behalf of the estate of M. that the fund does not and cannot 
represent the annuity, the Court could not direct the money to be paid 
to them except with the consent of the persons ultimately found to be 
equitably or legally entitled. 

I think that the contention that the arrears of the annuity must be 
taken to have been appropriated immediately on the assignment to the 
committees is not well founded. For, although the committees were 
in a sense the hands both to pay and to receive, yet this is true in a 
qualified sense only. Their quasi obligation to pay was subject to the 
control of the Court, which might have suspended the payment — it had, 
in fact, been withheld — and would probably have done so if it had been 
necessary in the interests of the lunatic. On the other hand, their 
right to receive was subject to the paramount right of the first 
mortgagees, so that even if they had actually and formally appropriated 
the arrears of the annuity, and written down the mortgage debt 
accordingly, such an appropriation and writing down would have been 
provisional only, and would have been inoperative in the event of the 
first mortgagees subsequently calling upon them, by reason of any 
defect or deficiency in their other security, to pay over the annuity to 
them. As a matter of fact no formal appropriation was made. No 
instalment fell due between the date of the assignment from W. & Co. 
to the committees and M.*s death. Under these circumstances, 
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being unable to see any obligation to make such an appropriation, I J^» ^« W 

/ k TiTJNATIC^ 

think the Court ought not to act on the assumption that it was made. 

I do not, however, think that if it had been actually made it would Ctriffith C.J. 
affect the decision of the case. In that view the present case would be 
identical in principle with the case of Dolphin v. Aylward (L.B. 4 H.L. 
486) oh the point which was not the subject of appeal. Li that case a 
debtor had charged a freehold estate with a debt of £2000, and after- 
wards executed a voluntary settlement under which he took a life 
interest only in the same estate. The debt was paid off in his lifetime 
out of the life estate, and after his death it was held by the Court of 
Appeal in Ireland that his judgment creditqrs, who had no right of 
recourse to the reversion, were, nevertheless, entitled to have the debt 
thrown upon the reversion so as to stand as creditors against it for the 
amount which had been paid out of the life estate. It is true that this 
decision was not appealed from, and that Lord Westbury indicated 
some surprise that the plaintiff had been so fortunate. The case of 
Gwynne v. Edwards (2 Russ. 289n) is, however, a clear authority 
that the mere fact that an appropriation has already been made, even 
by order of the Court, will not affect the application of the doctrine of 
marshalling. (See also Heyman v. Dubois^ L.R. 13 Eq. 168.) 

In the leading case of Aldrich v. Cooper (8 Ves. 382, 7 R.R. 86) the 
question was whether, in the administration of an estate, a mortgage 
debt charged upon both freehold and copyhold lands, and in respect of 
which the mortgagee was a specialty creditor, could be compelled to 
have recourse to the copyhold lands to the exoneration of the personalty, 
which would thus become available to satisfy simple contract debts. 
Copyhold lands could not by law be made available in administration 
to satisfy any debts; but it was held that this did not prevent the 
application of the doctrine. 

I do not think that the provisions of s. 2 of Tlie Life Assurance 
Companies Act prevent the application of the equitable rule when the 
policies have been charged by the policy holder himself. ' If it were so 
held, it would, as pointed out by Lord Elden, depend upon the caprice 
of the mortgagee of both funds, whether the mortgagee of the single 
fund was paid or not. I think that the terms of the Act are not 
sufficient to exclude the jurisdiction of the Court to do equity in such a 
case. The policy moneys are not made available for payment of debts 
by the Court, but by the party himself, just as in the case of a will 
giving them for the payment of debts {Elliott Bros, v. Campbell, 6 
Q.L.J. 294). All that the Court does is to control the creditor, and 
prevent him from doing a capricious injustice. 

I am therefore of opinion that the assignees under the letter of 1st 
March, 1897, are entitled to the fund to the extent of their charge. 
The estate must be debited with interest at the rate of 7 per cent, on 
the arrears of the annuity up to the date of M.*s death. The 
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claimants may add their costs from the time of the amendment of the 
summons to their debt. The committees' costs will be paid out of the 
fund. 






1901. 
4thi 6th and 
28th October. 



Afacnaughton, 
A. J. 



CONROY V. KNOX. 

Real Property Act of 1861 {25 Ftc, No. 14) ss. 44y 60, lOd-M 
Property Act of 1877 (41 Vic, No. 18)8. 51— Begistration— Para- 
mount title of registered mortgagee and of registered transferee— Mort- 
gage not an estate or interest — Fraud — Purchase of mortgaged 
property by mortgagee exercising power of sale, 

C, the registered proprietor of land under the Real Property Acts, executed a 
mortgage thereof to E. to secure £300, and thereafter transferred his equity of 
redemption for a valuable consideration to the plaintiff. E. received notice of 
the transfer, but refused to produce the deed of grant to enable the transfer to 
be registered, and the transfer consequently remained unregistered. C, being 
financially embarrassed, the plaintiff wrote to A. and D. advising them that the 
land and the hotel erected thereon were her property, and advising them not to 
deal with C. with respect thereto. A. and D. , nevertheless, and notwithstanding 
the notice of plaintiff's claim, advanced money to C. and took a second mortgage 
over the land. Subsequently, the interest due under E.'s mortgage being in 
arrear, E., by his agent, instructed A. to sell, and A. employed an auctioneer to 
sell on behalf of both mortgagees. The property was bought by A. at auction, and 
E. , as mortgagee exercising power of sale, executed a transfer to him of the 
land, which transfer was duly registered. 

Held, that s. 44 of The Real Property Act of 1861, by which the estate of » 
registered proprietor of land or any estate or interest in land is made paramount, 
and s. 109 of that Act which provides that except in the case of fraud a transferee 
shall not be affected by actual or constructive notice of unregistered claims, do no 
apply to a mortgage under The Real Property Acts, inasmuch as by s. 60 of the 
Principal Act a bill of mortgage does not operate or take effect as a transfer o 
land or any estate or interest intended to be thereby charged but by way o 
security only, and that therefore the plaintiff was entitled to a declaration that 
the mortgage to A. and D. was void. 

Held, further, that as A., the purchaser from E. under his mortgage, was employe 
by E. to conduct the sale, the sale to A. was, on the authority of Martinson v. 
Clowes (21 Ch. D. 857) invalid, and that having regard to s. 61 of the Act of 
1877 subsequent registration of a transfer to A. did not operate to extingms 
the personal equity raised against him by the invalidity of the sale, and • 
the plaintiff was entitled to an order for the re-transfer of the land by A. to her- 
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Further consideration of an action by Emily Conroy against Conroy v. Knox. 
Edmund Enox, John Affleck and James Dunne for a declaration of Macnaughton 
the rights of the plaintiff with respect to certain land which the 
defendant Affleck claimed as registered proprietor. 

All the facts and the argument of counsel appear in the judgment 
of the learned judge. 

St. Ledger^ for the plaintiff. 

Jameson, for the defendants. 

C.A.V. 

28th October, 1901. 

Macnaughton A.J. : This action was heard before me, without a jury, 
at the Normanton Circuit Court on October 4th and 5th. After the 
evidence had been taken it was by consent adjourned for further 
consideration at Townsville, where it was argued by Mr. St. Ledger, 
for the plaintiff, and Mr. Jameson, for the defendants, on October 14th 
and 15th. 

The statement of claim alleged that one J. A. Conroy, being the 
registered proprietor of an estate in fee simple of allotment 8 of section 
3 in the town of Camooweal, by a bill of mortgage duly registered, 
mortgaged the same to the defendant Enox to secure the sum of £800 
and interest, repayable on the 21st July, 1900 ; that by a memorandum 
of transfer, dated the 22nd of January, 1898, which has not been 
registered, the said J. A. Conroy, in consideration of £150 paid to him 
by the plaintiff, transferred to the plaintiff all his estate, 
interest, and equity of redemption in such land ; that the said 
J. A. Conroy subsequently by a pretended bill of mortgage, 
purported to mortgage to the defendants Affleck and Dunne 
all his estate, interest, and equity of redemption in the said 
land ; that prior to and at the time of the execution of the 
said pretended bill of mortgage, the defendants Affleck and Dunne were 
well aware and had full notice that the said J. A. Conroy had no estate 
or interest whatsoever in the said land, but had already transferred to 
the plaintiff all his interest therein; but, nevertheless, the said 
defendants fraudulently, corruptly, and in collusion with the said J. A. 
Conroy, and for the purpose of depriving the plaintiff of her estate, 
interest, and equity of redemption in the said land, procured the said 
pretended bill of mortgage to be executed by the said J. A. Conroy, and 
had the same registered under the provisions of The Real Property Act 
of 1861 and The Real Property Act of 1877 \ and that on about the 
81st^of March, 1900, the defendant Knox, purporting to sell under a 
power of sale contained in his said bill of mortgage, sold or purported 
to sell the said land and all the estate and interest of the said J. A. 
Conroy and of the plaintiff to the defendants Affleck and Dunne, and 
executed a transfer thereof as mortgagee to the defendant Affleck, which 
said transfer had since been registered under the provisions of the Heal 



114 THE QUEENSLAND LAW JOURNAL. 1901. 

GoNROT V. Khox. Property Acts; that the said sale was not made bond fide by the 
Macnaughion defendant Knox, but, on the contrary, was made corruptly and in 
^•J- collusion with the defendants Affleck and Dunne, for the purpose of 

depriving the plaintijBF of her interest in the said land ; that the said 
sale was made by the defendant Knox to the defendant Affleck as a 
trustee for and on behalf of the defendant Knox himself, or as trustee 
for and on behalf of the defendant Knox and the defendant Affleck and 
the defendant Dunne, both or either of them, or for and on behalf of 
the defendant Knox himself and some other person or persons ; that 
the said sale was made by the defendant Knox to the defendant Affl.eck, 
at a price which to their knowledge was grossly inadequate to the true 
value of the said land ; and, in the alternative, that the defendant 
Knox in selling the said land acted negligently and without taking 
proper steps to obtain the best price therefor. 

The defence, which was put in on the part of all the defendants 
jointly, in addition to denying generally all the wrongful acts charged 
in the statement of claim, set up that the mortgage from J. A. Conroy 
to the defendants Affleck and Dunne was a genuine transaction, entered 
into by these defendants without notice of any encumbrance on tbe 
said land, except the mortgage given to the defendant Knox by the 
said J. A. Conroy ; that the said J. A. Conroy made default in the 
payment of the interest due to the defendant Knox under the said 
mortgage ; that the defendant Knox under the power of sale contained 
in the mortgage to him sold the said land by public auction to the 
highest bidder, the defendant Affleck, for the sum of £510 ; that such 
sum was a fair and reasonable price for the said land ; that the 
defendant Knox transferred the said land to the defendant Affleck, 
which transfer had since been duly registered ; that the defendant 
Knox received out of the price of the said land £824, the amount due 
to him for principal and interest under his said mortgage, and that the 
remainder of the said sum of £510 was held in trust for the defendants 
Affleck and Dunne. 

At the hearing an application was made on behalf of the defendant 
Affleck to amend the pleadings by adding a counterclaim to recover 
from the plaintiff possession of the land in question, and £120 for 
mesne profits from 31st July, 1900, until the 25th September, 1901, 
notice of which application had been given in a letter from the 
defendants' solicitors to the plaintiff's solicitors dated the 29th August 
last. On behalf of all the defendants a further application was made 
to amend the defence by pleading that there was no consideration for 
the transfer of the land in question by J. A. Conroy to the plaintiff ; 
that that transfer was signed on the condition that it should only be 
valid if the defendant Knox assented to it ; that the plaintiff was 
estopped by her conduct from impeaching the validity of the sale of the 
said land to the defendant Affleck, and that she acquiesced in the 
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purchase of the said land by the defendants or any of them. The Conbot v. Kkox. 

question of allowing these amendments, all of which were opposed by Macnaughton 

the plaintiff's counsel, was reserved, but all evidence bearing on them ^''^' 

was admitted, subject to their being allowed. In opening the case for 

the plaintiff, Mr. St. Ledger abandoned all charges of fraud arising 

from deliberate intention, stating that he would rely upon the relations 

of the defendants amongst themselves, and their knowledge of the 

transactions between J. A. Conroy and the plaintiff, as amounting to 

fraud within the meaning of that term, as used in the Real Property 

Acts. 

There was no serious controversy as to the facts, which I find to be 
as follows : — 

In 1898 J. A. Conroy, with whom the plaintiff had gone through the 
ceremony of marriage in 1889, and with whom she had lived as his 
wife until November, 1899, when she discovered that she had not been 
validly married to him, purchased the land in question, allotment 8 of 
section 8, in the town of Camooweal, containing an area of 2 roods 12 
perches. He erected upon this allotment a wooden building, affixed to 
the freehold, known as the Cosmopolitan Hotel, at a cost for land and 
buildings of from £1800 to £1400, about £660 of which was advanced 
to him by the plaintiff out of money she had saved. J. A. Conroy 
carried on the business of a licensed victualler on these premises, and 
on the 28th August, 1896, mortgaged the place to the defendant Knox 
to secure the sum of £800 and interest, repayable on the 80th June, 
1898. In 1897 J. A. Conroy got into difficulties financially, in conse- 
quence of which he gave to the plaintiff a lease of the hotel for five 
years from the 8rd of July in that year. This lease was not in the 
form prescribed by s. 52 ot The Real Property Act of 1861 y nor was the 
consent of Knox as mortgagee obtained. The license of the hotel was 
shortly afterwards transferred to the plaintiff, who proceeded to conduct 
the business there, and still does so. On the 22nd of January, 1898, 
J. A. Conroy executed a transfer of the land in question to the plaintiff 
subject to the then existing mortgage to Knox for £800, for the 
consideration of £150. She was closely cross-examined as to how this 
amount was made up, her story being that in August and September 
of 1897 she advanced to J. A. Conroy, or paid for him, various sums of 
money, which she specified, amounting to £182 5s., and that on the 
date of the transfer she paid him £5 to make the sale legal. 

J. A. Conroy, who had been subpoenaed for the defendants, was in 
attendance, but was not called. In the absence of any contradiction 
from him, I accept the plaintiff's account of the transaction, and find 
that the transfer to her was a genuine one, and given for valuable 
consideration. Notice of this transfer was at one time given to Enox 
who was asked to allow the deed of grant of the land, which was in his 
possession, to be forwarded to the Real Property Registry at Townsville, 
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CoNRoY V. Knox, in order that the plaintiff might be registered as proprietor. He refused 
Macnaughton ^ consent to this, and the transfer, which had been forwarded to Towns- 
^'^' ville for registration, was returned, no application having been made 

under s. 95 of The Real Property Act of 1861 to dispense with the 
production of the deed of grant. A similar attempt, made in 1899, 
by the plaintiff, to obtain registration of the transfer to her, failed 
because Enox still refused to allow the deed to leave his possession. 
The £800 due under the mortgage of 28th August, 1896, from J. A. 
Conroy to Knox became payable on the 80th June, 1898, and Knox 
was asked to renew it in the name of the plaintiff. This he refused to 
do, but he took a fresh mortgage from J. A. Conroy over the land, 
with the knowledge and assent of the plaintiff, and this mortgage was 
duly registered. The interest due on it was paid by the plaintiff to 
Knox from time to time, but was allowed to get into arrear. Towards 
the end of 1898, J. A. Conroy, whose affairs were still in a state of 
embarrassment, threatened to the plaintiff that he would raise money on 
the land on which the hotel was situated, whereupon she wrote to the 
defendant Affleck, who, together with his partner, the defendant 
Dunne, had been in the habit of supplying J. A. Conroy with the 
liquors and other stores required for the hotel, as follows : — 

** Dear Sir, — I believe Conroy has got the Burketown mail, and is 
threatening to try and get you to advance him some money on the 
Cosmopolitan Hotel, Camooweal, unless I supply him with .£50, which 
he says he requires on the mail. This amount I have not got, and 
even if I had he has been guilty of such shocking conduct lately which 
renders it impossible for me to have anything to do with him henceforth. 
This I cannot explain to you, and my reasons for writing to you at all 
is to notify you that the Cosmopolitan Hotel, Camooweal, and every- 
thing in connection therewith is my property, and has been sold and 
• transferred by Conroy to me, February (Jany.). I warn you now not 
to advance Conroy any goods in my name, nor any money on the above 
property. If you do, it will be at your own risk." 

In a postscript to this letter, she added : — 

" Remember, I have both bought and paid for the above hotel, and 
if you have any dealings with Conroy it will be at your own risk." 

Affleck admitted receiving this letter, but said he overlooked its 
existence when the mortgage from J. A. Conroy to him and Dunne 
was executed. Besides this notice of her claim to the land, the plain- 
tiff in January, 1899, in course of conversation with one Synnott, who 
was at that time a clerk in Affleck's employment in Burketown, after 
referring to a rumour that J. A. Conroy had sold the land and hotel^ 
said, ** Conroy sold me the hotel, but the transfer was not in order, and 
Knox declined to agree to it. He refused to send the deeds down, and 
I expect its no good now." 

From this it is apparent that the defendant Affleck had full notice of 
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the transfer from J. A. Conroy to the plaintiff. In April, 1899, J. A. Conroy v. Knox. 
Conroy was indebted to Affleck and Dunne in the sum of £195 lis., Macnaughton 
and was desirous of obtaining further assistance from them. This ^••^• 

Affleck, on behalf of himself and Dunne, agreed to give upon the 
security of a second mortgage over the hotel and land, having, as he 
swore, forgotten the notice he had received from the plaintiff of the 
transfer to her. A sum of £131 2s. 5d. was paid to and on behalf of 
Affleck and Dunne, and a bill of mortgage over the land in question, 
subject to the previous mortgage to Knox, was drawn up by Synnott to 
secure the sum of £300 and interest, which was made up of his previous 
indebtedness and the advance made to J. A. Conroy of £131 2s. 5d. 
But before the instrument was signed, Conroy said to Affleck, " I gave 
Mrs. Conroy a transfer of the land, but I think it is no good.'* When 
Synnott, by Affleck's instructions, had telegraphed to the Real Property 
Begistry in Townsville to ascertain whether any transfer or incumbrance 
other than the mortgage to Knox was registered against the land, and a 
reply in the negative had been received, the mortgage was executed and 
afterwards registered. It does not appear when the plaintiff first heard 
of this second mortgage, but there is a reference to it in a letter from 
Knox to her, dated 5th August, 1899, and on the 22nd September 
following she had a caveat against dealing with the land entered, which, 
however, was allowed to lapse. J. A. Conroy was adjudicated as an 
insolvent on the 18th October, 1899, and returned the lo^nd and hotel 
in question in this action amongst his assets. As his trustee had had 
full notice of the present action and the matters which lead up to it — 
having been the auctioneer who made the sale to the defendant Affleck 
which is now impeached — and having been called as a witness at the 
trial, has not asserted any claim, this circumstance may be disregarded 
About the middle of February, 1900, Knox, the interest on his 
mortgage being considerably in arrear, was anxious to realise upon his 
security, and a conversation took place between him, Synnott, who 
had left Burketown for Camooweal, and the plaintiffV In reference to 
this and other conversations which took place betw^n the plaintiff and 
Knox, there is some contradiction in the evidej;>^, and so far as this 
difference may be material, I accept Kng;]&2i^ccount as being more 
accurate than that of the plaintiff. The plaintiff, who had recently 
separated from J. A. Conroy, on discovering that her supposed marriage 
with him was invalid, and was left with seven children to support, was 
naturally anxious to retain possession of the hotel, and was prepared to 
relinquish her claim to the ownership of it, and to recognise the 
mortgage from J. A. Conroy to Affleck and Dunne, if she was given the 
first offer to purchase it for £650, which, in round numbers, was the 
amount due for principal and interest under the two mortgages. 
She wrote a letter addressed to Knox and Affleck, dated 16th February, 
1900, to this effect. Immediately after this, Knox, who is a carrier. 
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CoNBOT V, Knox, left Camooweal, having instructed Synnott to act for him and to sell 
Macnaughton ^^^ hotel and land under his mortgage. After this time Knox did not 
^••^* personally intervene in the matter in any way. Synnott instructed 

Affleck to have the property advertised and sold, and the latter accord- 
ingly put it into the hands of Shadforth, an auctioneer in Burketown, 
with instructions to sell, not on hehalf of Knox alone, hut of all the 
mortgagees. He (Affleck) refused to accept the offer contained in the 
plaintiff's letter of 16th February to buy the hotel, whereupon she, in 
a letter of 9th March, withdrew her offer to relinquish her claims, and 
said she would adhere to her rights acquired by her purchase from 
J. A. Conroy. The property was advertised for sale by Shadforth in 
the Burke Telegraphy and the plaintiff, as soon as she saw the advertise- 
ment, inserted a notice in the same paper asserting that she was the 
owner of the property, and warning the public against buying. On the 
12th March she was served by Synnott with a notice of demand for the 
payment of £806 18s. 2d., the amount of principal and interest allied 
to be due under Knox's mortgage, and with another for £820, the 
amount alleged to be due under that held by Affleck and Dunne ; and 
on the 20th March, Affleck served J. A. Conroy with similar notices. 
On the 12th March, also, the plaintiff tendered £85 to Synnott on 
account of the interest due to Knox. This was refused, and she paid 
the amount to Knox*s credit at the Queensland National Bank, 
Burketown, and gave Synnott a notice addressed to Knox and Affleck 
in these words : — ** I beg to notify you that I am now the owner of the 
Cosmopolitan Hotel, Camooweal, and am ready and willing to pay all 
mortgages and interest, when due, that I am entitled to pay." 

The £85 paid to Knox*s credit was afterwards refunded to the plain- 
tiff by him at her own request. Negotiations for the purchase of the 
hotel still proceeded between the plaintiff and Affleck, prompted by her 
desire to retain possession of it at any sacrifice, and as late as the 28th 
March she was willing to buy the place for the £650 due under the two 
mortgages, and also contemplated the possibility of its being bought by 
one or other of the mortgagees, for, in a letter to Knox of this date, she 
says : "If you or Mr. Affleck buys the place for the mortgages due and 
interest, I will pay you 10 per cent, and insure." 

Again, on the 81st, the day of the sale, she telegraphed to the 
auctioneers to purchase the hotel for her, but not to bid above 
the mortgagees. This letter and telegram were relied on by the 
defendants as raising a case of estoppel and acquiescence against the 
plaintiff. 

These negotiations came to nothing ; on the 81st March the property 
was put up to auction by Shadforth, and bought by the defendant 
Affleck for £510, which the auctioneer, who was called as a witness for 
the plaintiff, said he considered a fair price. On this piece of evidence 
being given, counsel for the plaintiff abandoned so much of the claim 
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as depended upon the sale being made at an under value, the expenses Conroy v. Knox. 
of the sale being £12 15s. ; the nett amount realised was £497 5s. Maonaughton 

On the 4th April the plaintiff telegraphed to Synnott to arrange with ^•*^- 

Affleck to lease the hotel to her as they had agreed, and after some 
bargaining it was arranged that she should pay £2 a week rent until 
other arrangements were made. However, on the 9th April, her tone 
suddenly changed, in consequence, as she said, of having received advice 
from her Brisbane solicitors. On that day she wrote to AfSeck maintain- 
ing that the mortgage from J. A. Conroy to him and Dunne was void, 
and again, on the next day, charging him with conspiring with Conroy 
to defraud her. Since that time the parties have been at arm's length ; the 
plaintiff has remained in possession of the hotel, for which it is admitted 
that £2 a week is a fair rent, without paying rent. Affleck paid Knox 
£S2i, the actual amount due under his mortgage, and Knox then 
executed the transfer of the land to him, which was produced for 
registration. The balance of the purchase money is held by Affleck, 
who has given an undertaking to the auctioneers to pay it on the 
determination of these proceedings. The parties have agreed that the 
amount, if any, due under the mortgage from J. A. Conroy to Affleck 
and Dunne is £820. 

On the question of allowing the amendments, which was reserved 
full notice of the intention to apply to add the counterclaim was given 
to the plaintiff's legal advisors, and as its resuH will depend on whether 
the purchase by Affleck is valid or not, the plaintiff cannot be prejudiced 
by its being set up, and it is, on the authority of Stanley v. Wiseman 
(6 Q.L.J. 84), allowed. The amendments of the defence alleging that 
there was no consideration for the transfer from J. A. Conroy to the 
plaintiff, and that it was only to have effect if Knox approved, were 
strongly opposed on the grounds that they raised entirely a new case 
which the plaintiff was not prepared to meet. There is much force in 
this argument ; but as, on the facts, I am of opinion that there was a 
valuable consideration for the transfer, that it was a genuine transaction, 
and that there is no evidence whatever that the transfer was signed 
conditionally, the plaintiff will not be injured by my allowing those 
amendments. The proposed defences of estoppel and acquiescence 
stand on a different basis. These questions arise on the plaintiff's own 
case, and the arguments in support of them were founded on her own 
letters and telegrams, which have been already referred to ; so these 
amendments will also be allowed. {Union Bank v. Raine, 6 Q.L.J. 58.) 
There will be leave to the plaintiff to make all such amendments in her 
pleadings as are rendered necessary by those of the defendants or are 
required to meet the facts. 

The case against Knox can be shortly disposed of. It was conceded 
that he was justified in selling under the power of sale in his mortgage; 
but it was argued, though not very strenuously, that he had joined 
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CoNBOT V. Knox, with AfSeck, or at least bad approved of the action of the latter in 
Macnaughton buying the property, and therefore that, even so far as he is concerned, 
^ *^' the transaction was improper. This does not appear to me to be the 

correct view of his conduct. Throughout he was only desirous of 
getting his own money back again. He left the conduct of the sale 
to Synnott, and was in no way connected with Affleck or any other 
persons in such a way as to raise a suggestion of any impropriety from 
either a legal or a moral point of view. There was no justification 
whatever for the serious charges made against him in the claim, and 
he should only have been joined as a formal party, in which case, as 
bis counsel stated, he would have appeared merely to submit to the 
judgment of the Court. As he has in fact been paid, a declaration that 
the plaintiff is entitled to redeem his mortgage, if made, would be a 
mere matter of form. 

The position of the other two defendants is very different. The 
unregistered transfer of the land from J. A. Conroy to the plaintiff 
passed to her an equitable estate in the land, and also the right to have 
any subsequent dealing with the land, even, although registered, set 
aside on the ground of fraud. (McKllister v. Bigya^ 8 App. Cas. 814.) 
When Affleck and Dunne took the mortgage from J. A. Conroy, they 
had from plaintiff's letter of 14th November, 1898, to Affleck, the 
fullest notice of her claim, and this was strengthened by the plaintiffs 
reference to the transfer to her, made to Synnott, then a clerk in 
Affleck's employment, in January, 1899, and Conroy's reference to it 
on the day the mortgage was executed. That Affleck had forgotten the 
receipt of the plaintiffs letter cannot make the position of these 
defendants any better. Such notice would, apart from the provisions 
of the Real Property Acts, clearly have invalidated that mortgage, as 
against the plaintiff. (Le Neve v. Le Neve, 8 Atk. 646 ; Greaves v. 
Tojield, 14 Ch.D. 568.) Beliance was placed by Mr. Jameson upon ss. 
44 and 109 of The Real Property Act of 1861, but, in my opinion, these 
sections do not apply to a mortgage. By s. 60 of the same Act, it is 
provided that every bill of mortgage shall be construed, and have effect 
only as a security for the sum of money, annuity, or real charge 
intended to be thereby secured, and shall not operate or take effect as a 
transfer of the land, estate, or interest intended to be thereby charged with 
the payment of any money. Section 44 makes the estate of a registered 
proprietor of land, or of any estate or interest in land, paramount, 
and s. 109 provides that a transferee, either voluntary or not, of land 
under the provisions of the Act shall not, except in the case of fraud, 
be affected by actual or constructive notice of any claims, etc., other 
than those which have been notified or protected by entry in the registry 
book. Transfer is defined in s. 8 as the passing of any estate or 
interest in land under the Act, whether for valuable consideration or 
otherwise. Thus ss. 44 and 109, it would appear, only apply to persons 
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registered as the holders of some estate or interest in land, which, hy Conboy v, Knox. 
s. 60, a mortgagee clearly is not. The plaintiff is therefore entitled ilaenaoghton 
to a declaration that the mortgage from J. A. Gonroy to the defendants ^'^' 

Affleck and Donne is void as against her. 

It was farther contended for the defendants Affleck and Donne that 
even if the mortgage was void as against the plaintiff, the sale from 
Enox to Affleck, having heen followed by the registration of the latter 
as proprietor, coold not be set aside, in the absence of actoal fraod, no 
evidence of which had been given. The plaintiff's reply to this was 
that by s. 51 of His Real Property Act of 1877 all the previoos roles of 
equity were preserved ; that the sale coold not stand, as Affleck, who 
was one of the parties selling, had booght, and that this amoonted to 
fraud within the meaning of s. 109 of The Real Property Act of 1861, 
These defendants rejoined as to this that the plaintiff was estopped by 
her condoct in assenting to the porchase by Affleck, and that she had 
acqoiesced in soch porchase. It is ondoobted law that a mortgagee, 
exercising his power of sale, cannot himself boy ( Martinson v. Clowes^ 
21 Ch.D. 857 ; Farrar v. Farrars Limited, 40 Ch.D. 896) ; hot it is 
equally clear that when a first mortgagee puts up the mortgaged 
property for sale, the second mortgagee can buy fKirkwood v. Thompson, 
2 De G. J. & S. 613, affirmed on appeal 2 H. & M. 392.) Here, how- 
ever, Affleck, at a time when he supposed he was a second mortgagee, 
had actually taken part in the sale ; so if his mortgage had been valid, 
his purchase would have fallen within the prohibition contained in Martin- 
son w. Clowes (supra), and not the exception to it laid down in Kirkwood v. 
TItompson (supra) . As it turns out, he was not the holder of a valid second 
mortgage, but he was undoubtedly acting in this sale, under Synnott's 
instructions, as agent for Enox, and this would appear to be equally 
fatal to the validity of his purchase. *' It is perfectly well settled that 
a mortgagee with a power of sale cannot sell to himself, either alone 
or with others, nor to a trustee for himself ^Dou;nes v. Grazehrook, 8 
Mer. 200 ; Robertson v. Xorris, 1 Giff. 421), nor to anyone employed by 
him to conduct the sale" (Wkitcomh v. Minchin, 5 Madd. 91 ; Martinson 
v. Clowes, 21 Ch.D. 867 ; Farrar v. Farrars Limited, 40 Ch. D. 409 
— per Lindley J.) Does, then, the registration of the transfer from Enox 
to Affleck avail to protect him and prevent the Court from setting aside 
the sale ? Affleck, to disregard his supposed situation as a mortgagee, 
placed himself in a position where his duty as agent for Enox, who, as 
a mortgagee selling, was a trustee for the plaintiff for the balance of 
the purchase money after the amount of his mortgage was satisfied 
(Warner v. Jacob, 20 Ch.D. 220), and who would have been liable to 
the plaintiff if the property had been sacrificed (Kennedy v. De Trafford, 
1896, 1 Ch. 762), conflicted with his interest as purchaser to buy at as 
low a price as possible. The circumstance that the sale was not 
actually made at an undervalue is immaterial. (Martinson v. Clowes, 
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CoNBOY V. Knox. 21 Ch.D. 857.) Fraud in ss. 44 and 109 of The B^al Property Act of 
Macnaughton ^^^^ does not mean mere constructive fraud, but actual fraud. 
A.J. [Gregory v. Alger, 19 V.L.R. 565.) That it is by no means easy to 

draw the line between such constructive and actual fraud is shown by 
the difference of opinion amongst the learned judges who decided that 
case, the circumstances of which, although not similar to, have some 
analogy with those of the present. It was a decision as to the validity 
of a mortgage, which, by s, 140 of the Victorian Tramfer of Land Act 
of 1890, unlike s. 109 of the Queensland Real Property Act of 1861, is 
included in the protection given to persons dealing with registered 
proprietors. One defendant, Alger, had sold certain land to another 
defendant, Mrs. Wilson, who was the administratrix of her husband, 
and had taken as security for a portion of this purchase money a 
mortgage over a leasehold which formed part of the intestate's estate, 
of which she had become the registered proprietor. When Alger took 
the mortgage he knew that Mrs. Wilson was her husband's adminis- 
tratrix, and that the land mortgaged to him formed part of the 
intestate's estate. In an action by the next-of-kin to set aside the 
mortgage, the majority of the Court (Williams and Hood J J.) held 
that no actual fraud should be inferred from these facts ; a'Beckett J., 
that the facts proved were, in the absence of any explanation, incon- 
sistent with honesty and sufficient proof of fraud. In the present case 
I do not suppose that Affleck was aware of the rule of law forbidding 
him to buy at the sale, and I am of opinion, though with considerable 
doubt, that his conduct was therefore not fraudulent within the meaning 
of ss. 44 and 109 of The Real Property Act of 1861. 

There is, however, another ground on which it appears to me to be 
impossible to uphold the purchase by Affleck. In Sempill v. Jain>is 
(6 S.C.R., N.S.W. (Eq.) 68) the FuU Court of New South Wales 
decided that the provisions of the Real Property Act, giving an indefeas- 
ible title, are not to be construed as meaning that, by registration 
alone under the Act, a duly registered proprietor is enabled to get rid 
of equities residing in himself in relation to such property. There the 
defendant had purchased a selection from one S., who shortly 
afterwards became insolvent, under circumstances which made the 
transaction a fraudulent preference within the insolvency laws then in 
force in New South Wales. The defendant, previous to the action 
being brought, had procured a Crown grant of the said land, and this 
grant had been duly registered under the provisions of the Real 
Property Act of New South Wales ; but the Court held that the Real 
Property Act did not protect the defendant, and the sale to him was 
declared void as against the official assignee of S.'s estate. This 
decision was followed in Hall v. Loder (7 N.S.W.L.R. (Eq.) 44) where 
a transfer of a selection in the name of an infant, signed by him, was 
given to the defendant, who afterwards obtained a Crown grant and a 
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registered certificate of title for the land under the Real Property Act. Cowboy v. Knox. 
The plaintiff, on coming of age, repudiated the transfer, and it was Macnaughton 
held that the fact of the defendant having obtained a certificate of ^'*'' 

title under the Real Property Act was no bar to the plaintiff's right to 
establish his equity, and that he had a right to call upon the defendant 
for a transfer of the land. The provisions of s. 51 of the Queensland 
Eeal Property Art of 1877 j preserving the jurisdiction of the Courts over 
equitable interests generally, if not, as was suggested during the argu- 
ment, declaratory of the law as laid down in Sempill v. Jarvis (supra) in 
1867 (a decision which the Queensland Legislature may perhaps be 
presumed to have known), do not in any way conflict with it. The 
conduct of AfSeck buying at a sale of the mortgaged land, which he 
had himself arranged for, seems to me to raise against him a personal 
equity, similar in principle to that of the purchaser from the insolvent in 
Sempill V. Jarvis (supra), and of the purchaser of the infant's selection in 
Hall V. Loder (supra), which he cannot get rid of by having the transfer 
given to him in consequence of such sale registered. Unless, therefore, it 
can be shown that the plaintiff is estopped by her conduct from 
objecting to, or that she acquiesced in the purchase by Affleck, the sale 
musfc be set aside. 

I do not see any evidence that the defendants were by any 
act or representation made by the plaintiff induced to alter their 
position so as to raise an estoppel within the principle of Freeman 
V. Cooke (2 Ex. 654). On the contrary, whether the plaintiff had been 
willing or unwilling that any of the defendants should buy, and 
whatever her attitude may have seemed to them, the sale would have 
gone on, and the purchase by Affleck would have taken place exactly as 
it did. 

Somewhat similar considerations apply to the defence of acquiescence^ 
Plaintiff's letter to Knox on the 28th March, and her telegrams of 81st 
March and 4th April, certainly show that if a sale, to which throughout 
she objected, had to take place, she was not opposed to one of the 
defendants buying ; but I am satisfied that this was done in ignorance 
of her right to object to any of them buying, or of the existence of an]^ 
rule of law forbidding them to do so, and, consequently, that acquiescence 
in the legal meaning of the term, has not been established. (Earl 
Beauchamp v. Winn, L.R. 6 H.L. 228.) For these reasons it follows 
that the plaintiff succeeds in her claim, and the counterclaim, as it 
stands or falls with the sale to Affleck, is dismissed. 

The judgment will be : (1) A declaration that the mortgage from 
J. A. Conroy to the defendants Affleck and Dunne is void as against 
the plaintiff ; (2) a declaration that the sale from the defendant Knox 
to the defendant Affleck is null and void as against the plaintiff ; (8) a 
declaration that the plaintiff is entitled to redeem the mortgage from 
J. A. Conroy to the defendant Knox upon payment to him of thft sum 
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CoNROT V. Knox, of £824 and his costs ; (4) an order that upon such payment the 
Macnaaghtou defendants do execute all such documents and conveyances as may be 
^"^' requisite and necessary for the purpose of enabling the plaintiff to 

become the registered proprietor of the said land; (6) that the counter- 
claim by the defendant Affleck be dismissed. There will also be liberty 
to apply. It is unnecessary to order the defendants to deliver up 
possession of the land to the plaintiff, as she has all along been in 
possession of it herself. 

The question of costs remains to be dealt with. A number 
of most serious charges of actual personal fraud are made in the claim 
against the defendants, all of which were entirely destitute of founda- 
tion, and were abandoned at the opening of the case. Such charges 
are very different from assertions that the facts proved amount in law 
to fraud, which was the ground actually taken up by the plaintiff at the 
trial. Where such charges are made and fail, the Court has power not 
only to give the defendants the costs of the issue relating thereto, hnt 
also to deprive the successful plaintiff of the general costs of the action 
(Parker v. McKenna, L.R. 10 Ch. 96) ; and, but for the withdrawal oi 
the most serious of the allegations of fraud at the opening of the case, 
I should have taken that course. It is not possible to overlook the 
circumstance that such accusations have been placed upon the record, 
and that the plaintiff has succeeded in a case not definitely raised on 
the pleadings. The writ in the action was issued on the Idth of June, 
1900, and the claim was not delivered until the 6th February, 1901. 
There was, therefore, ample time to have ascertained the true state of 
facts, even allowing for the difficulty of communication between the 
plaintiff at Camooweal and her solicitor in Brisbane. 

The order as to costs accordingly will be that the plaintiff pay to the 
defendant Knox all his costs of the action ; that the plaintiff pay to the 
defendants Affleck and Dunne the costs incurred by them in defending 
themselves against the charges of actual fraud made against them in 
paragraphs 4, 6, 7, 8 and 9 of the claim ; that the plaintiff receive no 
costs of the action until the hearing on the 4th of October last ; that 
from that date the defendants Affleck and Dunne pay her her costs of 
the action, but not including those she is ordered to pay to the defendant 
Knox, to be set off against those she is ordered to pay the defendants 
Affleck and Dunne, and that the defendant Affleck pay to the plaintiff 
her costs of the counterclaim. 

Solicitors for plaintiff : Leeper S Biggs. 

Solicitors for defendants : Roberta, Leu S Burnett, 
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THE AUSTRALIAN GOLD RECOVERY CO. r. DAY DAWN P.C. 

GOLD MINING COY., LTD. 

Patents — English jmtent — Queensland patent — International arrange- 
ment — Alleged invalidity of English patent — Effect on Queendand 
patent — Hie Patents, Designs, and Trade Marks Act (46 and 47 
Tic, c. 67), s. 103 — The Patents, Designs, and Trade Marks Act, 
1884 {48 Vic,, No. 13), s. 80. 

A patent granted under the international provisions of The Patents, Designs, and 
Trade Marks Act, 1884 (s. 80) stands or falls on its own merits, and its validity 
is not affected by reason of prior publication or prior user outside of Queensland 
before the date of the application for the patent in the country where the 
original application was made. 

The consideration governing the granting or refusal of a patent under s. 80 
discussed. 

In re Carter*s Trade Mark (9 R.P.C. 401) discussed. 

Application by the plaintiffs for the delivery of further or better 
particulars of objections alleged by the defence in an action for the 
infringement of a patent, referred by the Chief Justice to the Full 
Court. 

The statement of claim in the action set out that the plaintiffs 
were the registered owners of certain letters patent, granted to 
John Stuart Macarthur, Robert Wardrop Forrest, and William 
Forrest for 14 years from fche eighth day of December, 1887, for im- 
provements in obtaining gold and silver from ores and other com- 
pounds as the same were described in the amended complete specifica- 
tion on the 17th day of July, 1888, as amended and accepted by the 
Registrar on the 80th day of July, 1895, and that the defendants had 
infringed the plaintiffs' said patent rights. It was alleged in the 
alternative that the defendants had agreed to pay the plaintiffs a 
royalty for the use of the patent, which they had neglected and refused 
at all material times to pay. The relief prayed for was an injunction 
to restrain further infringement; (2) an account of profits made by 
the defendants from the use of the patent ; (8) alternatively, £5000 
damages ; and in the further alternative an account of the gross value of 
all gold and silver obtained by the defendants by the use of the patent, 
and that the defendants might be ordered to pay to the plaintiffis 
5 per cent, of such value. 
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The Australian The statement of defence alleged (paraffraph 7) that if any 
Gold Recovery , . , © vf -© f > j 

Co. V. Dat Dawn patent was granted as m the statement of claim alleged, the same 
^'^*Co!^^TD^™^ ^^ granted under the provisions of s. 80 of TU Patents, Designs and 
- — Trade Marks Act of 1884 for a term of 14 years from the 19th day 

of October, 1887, and in their particulars of objections to the validity 
of the letters patent they set up, inter alia (paragraph 7) that 
the alleged invention was, previously to the date of the letters 
patent published in England in the specifications, printed books, 
and papers mentioned in the objections. 

Application was made by the plaintiffs to Grif&th C.J. on 
the 27th September, 1901, that the defendants be ordered to 
deliver further and better particulars of objections than those already 
delivered by them with their statement of defence, by stating in what 
respects the plaintiffs* amended complete specification was deficient as 
set out in paragraph 4 of the defendants' said list of objections, and 
that paragraph 7 of the said list of objections be struck out. 
Griffith C.J. referred the matter to the Full Court as regards the applica- 
tion for further particulars of deficiency in specification and applica- 
tion to strike out paragraph 7 of the particulars of objections, which 
was to be taken to be in the alternative as an application to strike out 
or amend paragraph 7 of the statement of defence. 

Feez and Lilley (with them Shand) for the plaintiffs : The defendants 
deny that plaintiffs are the holders of a patent, but say that if the 
same was granted it was granted under s. 80 of The Patents, Designs, 
and Trades Mark Act of 1884, and was dated 19th October, 1887. 
The whole matter for the consideration of this Court is whether if the 
patent was granted under s. 80 of that Act (International Arrange- 
ments for Protection of Inventions) the defendants are entitled to set 
up here any objections which they might have set up to the validity of 
the patent in England. Plaintiffs say, as a matter of fact, that their 
patent is granted under s. 8 — that is to say, in the ordinary way — and is 
dated under s. 16 ; but further, that if it were granted under s. 80, prior 
publication in England would not affect it in this State. Patents 
granted under s. 80 stand or fall on their own merits— that is to say, 
if there had been a publication in this State prior to the granting of 
the patent in England, the patent, though valid in England, would not 
be valid here ; and, conversely, although the patent might be invalid in 
England by reason of prior publication there it is quite clear that it 
might still be valid in this State. It is the application that founds the 
right. 

Griffith C.J.: Apart from s. 80, a man might go to the English 
Patents Office, learn full particulars of the patent there, and come here 
and apply for it as his own, though it would be a barefaced robbery. 

Feez : Yes, apart from s. 80 ; for in Queensland the first importer is 
the first inventor. It was held in Rolls v. Isaacs (19 Ch.D. 268) that 
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the validity of letters patent under the great seal for licenses to use an The Austsiuah 
invention in the United Kingdom of Great Britain and Ireland would Co. v. Day Dawh 
not be impeached by the fact, if proved, of prior user of the invention PC.J3oij>atoiiio 

in Natal. [He referred to the second schedule of the Act, Form Al, 

Form. A2, and Form A4, Edmunds on Patents (2nd Ed.), 
page 807 (form A2, Application for Patent under International 
Colonial Arrangements.)] The defendants' objection must be 
placed as high as this, that . a patent under s. 80 is open to 
objections which a patent under s. 8 would not be open to. 
The true construction of s. 80 is that it does not give an absolute 
right to have a patent granted here, but merely protects the English 
or foreign patent from being pirated, provided an application is made 
within twelve months from the time of appUcation for protection in 
England. In other words, if the matter is found to be a fit subject 
for a patent here, the person applying under s. 80 obtains priority to 
other applicants, and his patent dates back to the time of appUcation 
in a foreign country, whilst, if he applies in the ordinary way, it dates 
from the time of the application here. In the former case he gets a 
shorter term of protection but avoids anticipations, which might be 
fatal to a patent if obtained in the ordinary course. (Edmunds on 
Patents, 2nd Ed., p 642 ; In re Carter's Trade Mark, 9 R.P.C. 
401.) This last-mentioned case clearly shows that although a patent 
has been granted abroad, the authorities here may refuse to seal it if 
there exist reasons which would prevent the sealing of a patent on an 
ordinary ai^^lication. Section 80 extends the privileges of an applicant 
in England. It was not intended to abridge rights. The defendants 
may rely on The AwOraUan Gold Becorery Coy,, Ltd. v. Lake View 
Consols (1901, A«C. 142), but that is no authority, as the West Australian 
Patent Act, 188S, only enabled the holder of an English patent to 
obtain letters of registration in that State without the formalities and 
delay nsoally necessary on an appUcation for a patent, but subject to 
all the incidents and conditions to which the letters patent would be 
subject in England. Again, the English patent was granted on 19th 
October, 1887. The Court is entitled to look at the patent to see its 
date, and that date is conclusive as to the section under which it is 
granted. [See The BritUh Tanning 0>y. v. Groth (1891, 8 R.P.C. 113 
at p. 121)] . This patent shows the 8th December, 1887, as its date. If 
it were granted under s. 80 it would bear the English date, 19th 
October, 1887. 

Lukin (with him Stumm), for the defendants : The question as to 
the oonclusivene^ or otherwise of the date of the patent as to the section 
under idiich the palent is granted does not come up. Defendants allege 
in their Readings the 19th October, 1887, as the date of the patent. For 
the pmpoBe of this ap^ieaticm that must be regarded as the true date. 
Defendanta contend that the plaintiff' patent was granted under s. 
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Tffls AnsTRALUM 80, and that any objection which would prove fatal to the English 
Gold Recovebt 
C^. V. Dat Dawn patent in England is fatal here, the reason being that a person 

PiC.^GoLDMraiNo registered under s. 80 obtains certain advantages and must be prepared 

to accept the disadvantages. This Court has the right to enquire into 

the validity of the English patent. [Australian Gold Recovery Co.y Lid. 
V. Lake View Consols (supra.)] There is no material difference between 
s. 80 of our Act and the West Australian section. (He referred to the 
recital preceding 5. 80.) The plaintiffs contend that an application in 
England received priority only in Queensland, but s. 7 of the Amending 
Act conferred something further, the right to have the patent granted 
without an enquiry here. The plaintiffs are not entitled to any 
further or better particulars with regard to our amended objections. 

Griffith C.J.: If s. 80 conferred upon the holder of an English 
patent an absolute right to obtain the patent here, I could better follow 
your argument. 

Stumm: A person applying for a patent in Queensland may apply in 
two ways, either under s. 8 or under s. 80. At the time of the grant 
of the plaintiffs' patent there was only one form of application in use, 
but the defendants cannot be prejudiced by that fact. North J., in 
Carter's Case^ pointed out the absurdity of saying that the application 
founded the right. 

Griffith O.J.: No. The argument raised in Carter's Case was that 
though the trade mark could not be registered in America, the applicant 
was, nevertheless. Ipso facto entitled to be registered in England. 

Stumm: Section 80 gave priority to the applicant, and s. 7 of the 
Amending Act precluded our examiner from reporting not only on the 
question of novelty but also on the three other matters mentioned in the 
amending section. The case of The British Tannery Coy. v. Groth 
(supra) cited by plaintiffs does not apply. It merely decided that so far as 
the patentees were concerned they were estopped from denying the 
date of the patent which they had accepted as correct. There can be 
no estoppel as to strangers ; they are enabled to avail themselves by 
way of defence to an action of infringement of every ground on which 
the patent might at the commencement of the Act have been repealed 
by sdre facias (s. 29). 

FeeZy in reply: The Australian Gold Recovery Coy,^ Limited v. The Lake 
View Consols is not in point, for by s. 49 of The West Au^ttralian Patent 
Actf 1888y the validity of the patent cannot be attacked in that State so 
long as the English patent is in existence. 
Griffith C.J. Griffith C.J. : This is in form an application to strike out a para- 

graph in a statement of defence in an action brought for an infringe- 
ment of patent, and also the particulars of the objections given under 
that paragraph ; but, in substance, the application may be considered 
as a demurrer by the plaintiffs to that part of the defence set up by 
the defendants which attacks the validity of the plaintiffs' patent on the 
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ground of the invalidity of a prior English patent. The- action is for ^hb Austrauan 
infringement of what is called the cyanide process, and the plaintiffs co. v. Day Davm 
are the registered owners of the patent granted to McArthur and P-C. Gold Mnmio 
Forrest for fourteen years from 8th December, 1887, for improvements 
in obtaining gold and silver by the cyanide process. Amongst other 
defences, defendants say that the patent on which the plaintiffs are 
suing was granted under the provisions of s. 80 of The Patents, Designs, 
and Trade Marks Act, 1884, for a term of fourteen years from 19th 
October, 1887. Now, these words by themselves do not appear to 
mean very much, but if they have any meaning they must, takep in 
connection with the particulars, be taken to mean this — that the plain- 
tiffs' patent was not a patent granted here on an original application 
and on its own merits, but was a patent granted to the plaintiffs or 
their predecessors — the applicants, whoever they were — under the pro- 
visions of s. 80 of The Patents Act, It is important to see what those 
provisions are. Before the English Patent Act was practically adopted 
here in The Patents Act of 1884, it was necessary for an inventor, who 
desired to obtain protection for his invention in more than one country, 
to make simultaneous applications in all the countries in which he 
desired protection, otherwise he ran the risk that after he had made 
his first application in one country, news of it should be brought to 
some other, and if the news came to another country before he applied 
there, his patent, if granted, would be invalid on the ground of prior 
publication. By the English Act of 1888 and the Queensland Act of 
1884, and by similar laws passed in many parts of the civilised world, 
provisions were made for making arrangements between the Sovereign 
and the Governments of foreign States for mutual protection of in- 
ventions, designs, and trade marks. It was provided that when such 
arrangements were made between the Sovereign and any foreign 
Government, an Order-in-Council should be made declaring the pro- 
visions of the Act to be applicable to that foreign State. Similar pro- 
visions were made by the English Act of 1883, providing that a similar 
Order-in-Council might be made to extend to a British possession, if the 
Legislature of that possession had made satisfactory provision for 
similar protection being granted to English applicants. The Queens- 
land Act of 1884 was exactly analogous to the English Act, and the 
provisions of the Act were considered satisfactory, and in 1885 an 
Order-in-Council was made extending all those provisions to which I 
have referred to Queensland. It is important to see what those pro- 
visions are. They are contained in the first paragraph of s. 80, which 
reads : " If Her Majesty is pleased, by Order-in-Council, to apply the 
provisions of s. 103 of the Imperial Act {Patents, Designs and Trade 
Marks Act of 1883) to the colony of Queensland, then any person who 
has applied for protection for any invention, design, or trade mark in 
England or in any foreign State with the Grovernment of which Her 
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The AU8TRAI.IAN Majesty has made an arrangement under the said section for mutual 
Gold Becoteby ... 

Co. V. Day Dawn protection of inventions, designs, or trade marks, or any of them, shall 

^'^bo^^TO^^*^ be entitled to a patent for the invention or registration of his design 

or trade mark, as the case may be, under this Act, in priority to other 

applicants, and such patent or registration shall take effect from the 

same date as the date of the application in England." 

It was contended for the defendants that a person taking advantage 
of the provisions of that section is entitled to a patent for his inven- 
tion if it has been granted in what may be called the country 
of o;rigin, and that as he gets his patent here by virtue of the 
grant having been made in the country of origin, the validity 
of his patent here must depend on the validity of that 
grant, so that if it ultimately turns out that the patent granted 
in the country of origin was bad on any ground, the patent granted 
here would be also bad, and they say the present plaintiffs applied for 
the patent in England and got it ; that the patent they were now suing 
for was granted in Queensland on the faith of that patent ; that the 
English patent was bad because of what is called prior publication — 
that is to say, that the invention had been made public in England 
before the patent was applied for there — and therefore they say that 
the Queensland patent is also bad. The present application is made 
for the purpose of determining whether that is a question to be decided 
at the trial of the action. If it is, it would be necessary at the trial to 
go into the whole question of the prior publication of this patent in 
England before 19th October, 1887 ; an inquiry which would certainly 
be extremely expensive and very difficult, and which the plaintiffs may 
very well desire to be spared, unless it is a good defence which 
defendants are entitled to set up. 

Defendants rely upon the decision of the Privy Council in a case between 
the same plaintiffs and the Lake View Consols Company in West Australia, 
in which the Privy Council decided (1901 A.C. 142), on the construction 
of the Western Australian statute, that the patent rights which plaintiffs 
had in Western Australia depended entirely upon the validity of the 
English patent. But that was because the Legislature of Western 
Australia said so. The Supreme Court of Western Australia and the 
Privy Council were of opinion that the Legislature of Western Australia 
had made the validity of the patent in Western Australia dependent upon 
the validity of the English patent. We are not concerned particularly 
with the language of that statute, nor with what they held it to mean, 
for it does not follow that our statute, which was in quite different 
words, means the same thing. The Western Australian statute in 
question is as different as possible from ours. By that statute the 
patentee was entitled by virtue of the English patent to registration in 
Western Australia, and the patent had the same effect as if granted in 
Western Australia, and it continued in force as long as it continued in 
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England. There was no enquiry made about it at all— it was simply Thb Aubtrauan 

^ " ^ Gold Becoyebt 

taken there as a foreign probate is taken » and locally registered and cio. v. Day Dawn 

seaJed, and it had the same effect in Western Australia as if originally ^'^qo^'^ltd!'^* 

granted in Western Australia. When held bad in England it did not 

improve by having the Western Australian seal put on it. But in the 

present case what the statute professes to give is not the right to have 

patent granted merely by virtue of an application having being made 

and granted elsewhere. The operative words are : '* Any person who 

has applied for protection of an invention in England shall be entitled 

to a patent for his invention in priority to other applicants.'' That 

cannot mean that the mere fact of having applied in England for 

protection shall give him the right to a patent in Queensland without 

any enquiry at all. That is absurd, as pointed out by North J. in 

In re Carter's Trade Mark (9 R.P.C. at p. 401). What is given to him is 

the right of priority, and the application is to date back to the date of 

the original application. I have pointed out that before the passing of 

the Act a man had to make his applications simultaneously in every 

country, or run the risk of losing priority. The change made was that 

a man, having an invention and desirous of having a patent for it, say, 

in six countries with which England has made mutual arrangements 

under the statute, makes his application in one and he has a certain 

time allowed him to make applications in the others. He is. by that 

means entitled to make his first application earlier than otherwise, 

with correspondingly less risk of publication. In the meantime he can 

send copies to other places, and if it is a good application it will be 

granted. In every country, quite irrespective of this statute, prior 

* 

publication will invalidate a patent. If a man applies in six countries, 
and he choses England as the place where he makes his first application, 
and he makes his first application, say, on the first of January, and 
subsequently, within the prescribed time, in the other five countries 
having reciprocal relations, then, if in four of those countries it was a 
new invention on the first day of January, and not in the fifth, it will 
be good in the four countries where it is novel, but in the country 
where it was not novel it will not be good. The fact of the application 
having been made in England does not protect it from the objection of 
want of novelty. According to the contention of the defendants, if it 
is a novelty in all the other five countries, but there happens to be 
some instance of prior publication in England before 1st January, 
unknown to the applicant, not only will it be bad in England, but in 
all the other five countries too, although if, instead of making it in 
England, he had made it in one of those countries, it would have been 
good in that country and in four of the others ; all except England. 
Take the case of a Queensland inventor who desires to patent his 
invention in England and in Queensland. He desires to get money to 
assist him in carrying out the invention, and makes arrangements 
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The Austbalian with some persons in England, and gets everything ready and gets 

QoitD Becovebt , . . . f o */ 

Co. V. Day Dawn them to make his application. As far as he knows, it is entirely new. 

P.C^oLD^^^NDia 2^ jjj^g ^jjQ option under this international arrangement of applying in 

England or in Queensland. He knows that whichever he does he will 

he protected for a certain time. He decides to m jkke his first application 
in England, and then makes it in Queensland. It is new in England 
and his patent there is good. In Queensland, unfortunately, it has 
been published, so his Queensland patent is bad. According to the 
contention of the defendants, the validity of his patent in England is 
dependent on whether he makes his first application there or in 
Queensland. If he makes his application at a place where, without 
his knowledge, there has been prior publication, that, it is contended, not 
only invalidates the patent where applied for first, but in other places 
where it is quite novel, and where, if the application was made in the 
first instance, it would be valid. The unreasonableness of that con- 
sequence would induce the Court to look very closely to see if there was 
anything to show that the secondary patent is dependent for its validity 
upon the validity of the original one. Prior publication is a purely local 
objection. The Queensland Patent Office is not bound to grant a patent 
because it is granted in England. The examiners might come to 
different conclusions as to the sufficiency of the specifications or other 
matters. One office is not bound by the decision of the other. The 
English office might refuse a patent, and the Queensland office might 
grant it. How, then, would the validity of the Queensland patent 
depend on the non-existence of the English patent ? The English 
Government might grant it, and the Queensland office might 
refuse it; no one could compel them to grant it. The only 
effect the statute seems to have is that if anybody else comes 
in and applies for the same thing within the time limited by 
the statute, the man who has made his application under the 
arrangement with Queensland is entitled to be heard first. He is 
to be considered as the first applicant, although his application is 
lodged later, provided it is within the prescribed time of twelve months. 
As to what may happen in the event of fraudulent use being made of 
that protection, that question can be dealt with when it arises. In the 
present case we are asked to say that if the English patent is bad on 
the ground of prior publication in England, then, although it was a 
new invention in Queensland and is capable of being made the subject 
of a patent locally, yet it must fail because the application was based 
upon the English patent, although it did not say so on the face of it. The 
Queensland patent and the English patent, in our opinion, are entirely 
distinct things. They do not stand or fall together, and it seems to 
us that the validity of the Queensland patent stands or falls upon the 
rules that govern Queensland patents. The defence sought to be set 
up is therefore irrelevant, and ought not to be allowed to be investi- 
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gated. Therefore, ill the matters objected to must be struck out, except ^ Amrnux^ 

Gold lac o T im T 
so £ar as they allege a different date of the patent* That, of coarse, qo. r. D&t Davx 

mast stand, because it is material to the question of damages. Defend- ^'^(^^^^^'^ 

ants most pay the costs of the reference to the Full CoorL 

Solicitors for plaintiffs : Bouchard 4 HolLtmd. 

Solicitors for defendants : Chamben^ Bract d McSaK 
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BBOWN r. WHITTY, In re BROWN. 

Action for construction of wUl — Charitable ffi ft — Special Case — O. IV^ 

r. 12—0. XXXVIIL, r. 1. 

A beqaest of one-ei^th sh&re of a residuary estate " to be paid and applied either 
for or towards Christian work, chieflj in Qneenshind, or for the assistance of 
the poor and needy there or elsewhere/' Held, to be a valid charitable gift. 

Speciai. case stated bj consent of the parties for the opinion of the 
Coart in an action by Nugent Wade Brown, Henry Tarlton Whitty, 
and Harold Palmer Whitty against Loaisa Whitty and others and the 
Attorney-General for the State of Qaeensland for a declaration 
determining the construction of the will and codicil of Ellen Brown, 
deceased, so far as related to a beqaest of a one-eighth share of the 
residuary estate of the said deceased in the said will by her directed to 
be paid and applied " either for or towards Christian work, chiefly in 
Queensland, or for the assistance of the poor and needy there or else- 
where," and to have the said one-eighth share of the said residuary 
estate administered. 

Ellen Brown died on or about the twenty-third day of October, 1898, 
having made her last will and testament and a codicil thereto dated 
respectively the eighth day of November, 1897, and the twenty-fourth 
day of May, 1898, probate whereof was duly granted. Plaintiffs were 
the trustees and executors of the will and codicil, and the defendants, 
other than the Attorney- General, were the sole next-of-kin of the 
deceased. By the will a one-eighth share of the residuary estate was 
directed to be paid or applied '' either for or towards Christian work, 
chiefly in Queensland, or for the assistance of the poor and needy there 
or elsewhere." 
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Bbownu.Whittt, The testatrix also gave the following amongst other legacies: — ^J&IOO 

Iti T6 Brown 

' to the lay secretary for the time being of the Lrish Church Mission to 

Boman Catholics for the purposes of the mission ; £100 to the secretary 
of the British Syrian Mission for the purposes of the mission ; £100 to 
the secretary of the Church of England Zenana Missionary Society for 
the purposes of the Society ; £500 to the secretary of the Church of 
England Diocesan Fund in the diocese in which the estates Gin Gin 
and Ban Ban should be situated, for the purposes of the Fund ; £100 to 
the secretary to the Mission to the Aborigines in Queensland for the 
purposes of the Mission. 

The questions for the opinion of the Court were : — 

(1) Was the said bequest of the said one-eighth of the residuary 
estate a valid bequest or was it void ? 

(2) If the said bequest was valid, amongst what charities and in 
what manner was the said one-eighth share distributable ? 

(8) If the said bequest was void, how and amongst whom was the 
said one-eighth share distributable ? 

Feczy for the plaintiffs, contended that the gift was for religious 
purposes {In re White, 1893, 2 Ch. 41), and that, being for religious 
purposes, it must be treated as a gift for charitable purposes, unless the 
contrary were shown. A charitable bequest never fails for uncertainty. 
(Mills V. Fanner, 1 Mer. 55). The nomination of particular objects is 
only the mode and not the substance of a gift to " charity." 

Scott, for the defendant next-of-kin : This is not a valid charitable gift, 
firstly, because it is void for uncertainty ; secondly, because it is made 
in the alternative ; and lastly, because there is no trust which the Court 
can administer. If one out of several objects to which the fund may be 
applied is not charitable, the whole gift fails. (Morice v. The Bishop 
of Durham, 10 Ves. 621, 687). There is no general trust for charity, 
therefore the whole gift fails. {Hunter v. The Attorney- General, 1899, 
A.C. 809). There is no direction to apportion the fund. {lb. 319). 
The gift is too indefinite. {Williams v. Kershaw, 5 CI. & F. llln.) 
The question is not whether the trustee may not apply it upon purposes 
strictly charitable, but whether he is bound so to apply it. {Moi-ice v. 
Tlie Bishop of Durham, supra). A bequest of this kind is not a good 
charitable bequest, as there may be philanthropic purposes which are 
not charitable. {In re Macduff, 1896, 2 Ch. 461). In Kendall v. 
Granger (6 Beav. 800), a bequest to be ** applied for the relief of domestic 
distress, assisting indigent but deserving individuals or encouraging 
undertaking for general utility " was held void as a charitable bequest. 
In In re Jarmav's Estate (8 Ch.D. 684), a direction that executors 
should apply to any charitable or benevolent purpose they might agree 
upon, and at any time, the residue of a testator's personal property 
which by law might be applied to charitable purposes, was held 
indefinite and inoperative and void as a charitable gift. The expression 
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*• Christian work "goes further than religious work. It is admitted Brown v.Whitty, 

In re Bbown. 
that a bequest for religious work would be a valid gift. All benevol- 

ence is Christian work. 

Griffith C.J. : I should suppose that " religious work ** was a wider 
term than ** Christian work." ** Religious work " would include the 
propagation of Buddhism. 

Scott : In re Darling (1896, 1 Ch. 60) decided that a bequest to the 

poor and the service of God was a valid charitable gift. See also 

Potverscourt v. Power scourt (1 MoUoy 616), but the gift in In re Darling 

was much more definite than the present case, and was not disjunctive. 

In re White f supra) was reviewed in In re Macduff (supra), Lindley 

L.J. pointing out that there was nothing in that case which in any 

way trenched upon the principles laid down in Morice v. The BisJwp of 

Durham f supra )y the sole question being whether it was a gift to 

purposes of charity in general. Missions, generally speaking, have 

been held not to be objects of charitable gifts. (Scott v. Brownrigg, 9 

L.R. Ir. Ch.D. 246). 

Rutledgey A,G,, K.C\ (with him Garrick), for the Crown, referred to 
In re Dariiny (supra) and In re White ( supra) ^ and referred to the other 
charitable gifts as showing the testatrix's understanding of the term 
** Christian work." 

Griffith C. J. : There is a very short point for our decision — whether 
the bequest directing the application of one-eighth of the testatrix's 
residuary estate, either for or towards Christian work, chiefly in 
Queensland, or for the assistance of the poor and needy there or else- 
where, is a good charitable bequest. The objection taken to it is that 
it is in the alternative ; that the money may be applied, either for or 
towards Christian work, chiefly in Queensland, or for the assistance of 
the poor and needy there or elsewhere. It is not disputed that the gift 
to the poor and needy. is a good charitable gift, but it is said the gift 
for or towards Christian work is not a good charitable gift, because it 
is too vague and uncertain, and that the gift, being in the alternative, 
the whole fails. The question, therefore, is whether a gift **for or 
towards Christian work " is a good charitable gift. It was said in 
argument that every good deed is Christian. So it is in one sense. 
Nothing that is good is inconsistent with Christianity. It is prescribed 
by Christianity. But, as Stirling said in In re Darling (1896, 1 Ch. 
50), what we have to do is to construe this will according to the ordinary 
meaning of the English language as used by English testators. In 
that case the learned judge said he thought that when the service of 
God was spoken of, as it was in the will then in question, no one would 
hesitate to say that service in a religious sense was intended. I think 
there is no difficulty in construing this will, especially with the light of 
the other bequests indicating that the testatrix connected the idea of 
Christian work with religious work. It is not disputed that a gift for 
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Brown r.WHiTTT, religious purposes is good. " Christian work " is not, I think, larger 

than " religious purposes." I think the gift is a valid charitable gift. 

Griffith C.J . r£Y^Q ^^g^g q£ j^jj parties as between solicitor and client will be allowed 

out of the said one-eighth share. 
Cooper J. and Paul A.J. concurred. 

Feez : The plaintiffs are at loss to determine in what manner and 
amongst what charities the fund should be distributed. Will the Court 
direct a scheme to be prepared and submitted for its approval ? 

Griffith C.J. : The matter is one for their discretion. No scheme 
can be directed at present, but the advice of the Court can be sought 
and obtained at any time upon the question. 
Solicitor for plaintiff: A, Feez. 
Solicitors for defendant : Flower d Hart, 
Solicitor for Crown : C, Powers. 
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1901. 
31 8t October. 
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LONG V. McARTHUR. 

liemitted action— Judgment for £10 — Costs — Discretion — Bepeal of 
Statute by Rule of Court — Rule of Court retrospective — Order 
XCL, rr. 1 and 2— The District Courts Act, 1891 (55 Vic, Ao. 
33), 8. 126 — The Judicature Act (40 Vic, No. 6)— An Act to amml 
the Judicatnre Act (64 Vic, No. 6), s. 3. 

The Court has jurisdiction under 0. XCI., r. 2, to allow a successful plaintiff his 
costs of the action irrespective of the amount recovered. ^ This Order impliedly 
repeals s. 126 of The District Courts Act^ 1891, and other sections inconsistent 
with that Order. 

The Kales of the Supreme Court of 1900, relating to costs, are retrospective. 

The Court in its discretion allowed a plaintiff in a remitted action, who was 
successful in recovering an amount of less than £30, but who was unsuccessful 
on some of the issues raised by the statement of claim, a sum sufficient to 
cover the costs of the issues on which he was successful, so far as such costs 
were incurred after the Bule giving the Court a discretion in the matter came 
into force. 

Application for the costs of an action remitted to the District Court, 
referred by Cooper J. to the Full Court. 

In an action in the Supreme Court, commenced on the 19th May, 
1900, the plaintiff claimed, inter alia, for wages alleged to be due, and 
for conversion of certain horses and goods. A statement of defence 
was put in. Issue was joined on the 17th September, 1900. Interro- 
gatories were delivered by the plaintiff for the examination of the 
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defendant and duly answered. On 26th September, 1900, on the ^,}^^^'"' 

•^ . McAbthub. 

application of the defendant, the plaintiff was ordered to find security 

for costs, and it was ordered, that in default of such security being 
found, the action should be remitted to the District Court at St. George. 
The security was not found, and the action was tried by Noel D.C.J. , 
at St. George, on 16th April, 1901. A verdict was given for the 
plaintiff for £10 with respect to the . claim for conversion, but the 
defendant was successful with regard to the claim for wages. The 
District Court Registrar certified as follows : — Verdict for plaintiff for 
£10. 

An application was made to Cooper J. for the costs of the action, 
\yho referred the matter to the Full Court. 

Hamilton, for the plaintiff : It is true that the plaintiff only recovered 
^10, but the Court has now jurisdiction under 0. XCI., r. 2, to grant 
costs. This order impliedly repeals s. 126 of The District Courts Act, 
1891. 

Cooper J. : Has the judge any power to repeal a section of a statute, 
such as s. 126, by Rule of Court ? 

Griffith O.J. : Was not that power given to us by s. 3 of 64 Vic, 
No. 6 ? 

Hamilton : Apart from the statute referred to by the learned Chief 
Justice, a Bule of Court may by implication repeal a statute. {Parsons 
y>Tinling, 2 C.P.D. 119; Gamett v. Bradley, 3 App. Cas. 944). 
Any Act which gives the judges power to exercise their judicial dis- 
cretion as to costs, of necessity repeals previous Acts which direct 
costs to follow certain rules. {Gamett v. Bradley, 3 App. Cas. 944 ; 
^ee also Tenant v. Ellis, 6 Q.B.D. 46 ; Rockett v. Clippingdale, 1891, 2 
Q.B. 293). 

LUley, for the defendant : The plaintiff contends that ss. 126, 127, 
and part of 129 are repealed by 0. XCI., r. 2. Defendant contends 
that that is not so. The Court must look at the history of the matter. 
Order LIV., r. 1, of The Judicature Act, 1875, provided that costs 
should be in the discretion of the Court; but by an amending order— 
viz., 0. LIV., r. 1a — a successful plaintiff was deprived of his 
costs in the event of his not recovering a sum exceeding £30, but the 
judge was left a discretion to allow such costs. The District Courts 
Act, 1891, s. 126, distinguished between two classes of cases — 
those which might have been brought in the Supreme Court or the 
District Court, and those which might be brought in the Supreme 
Court only. This is clearly a case which might have been brought in 
the District Court, and that being so, the judge's discretion to grant 
costs is taken away by s. 126. [He referred to Norris v. Harvey (5 
Q.L.J. 21) ; White v. Cohen (1893, 1 Q.B. 580)]. The new Eules of 
Court cannot override s. 126, as the statute 64 Vic, No. 6, does not 
empower the judge to repeal a section of The District Courts Act. It is 
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true that it declares that the authority of the judges to make Biiles of 
Court under The Judicature Act extends to making, by way of 
re-enactment or otherwise, any rule to the sam^ purport and effect as 
any rule contained in the schedule of the said Act. The rules in the 
schedule had to be read as qualified by s. 126, consequently the judges 
can only make rules to be so read. Again, the new Rules came into 
effect on 1st January, 1901. . The action was remitted on 25tli 
September, 1900. The only proceeding in the action since the order 
of remitter was the hearing. If the Court has a discretion, it should be 
exercised against the plaintiff, as when the action was commenced he 
had no right to any costs. 

Griffith C.J. : Are not rules as to costs retroactive ? 

lAlley : I must admit that the authorities go to show that they- are. 
[Kimbray v. Draper (h.B,, 8Q.B. 160), The Attorney-General \, Tfieobald 
(24 Q.B.D. 667), Freeman v. Moyes (1 A. & E. 888), Pickup v. Wharton 
(2 C. & M., at page 406)]. 

Griffith C.J. referred to In re Williams and Stepney (1891, 2Q.B. 
267). 

Lilley : Assuming the Rules to be retroactive, we submit that this 
case is a strong authority to show that the discretion (if any) should 
not be exercised under these circumstances. Moreover, we were suc- 
cessful defendants on the wages claim. It is true the certificate does 
not show this. We are, therefore, entitled to have the certificate 
amended, and to costs so far as relate to the wages claim. 

Griffith C.J. : It would not be right, in view of s. 129 of The 
District Courts Act, to deprive the successful defendant of the costs of 
the issues on which he succeeded. The certificate of the Registrar 
must be amended to show that the defendant had a verdict with 
respect to the claim for contract. Strictly speaking, we should refer 
it back to be amended by the Registrar, but as Mr. Hamilton raises no 
objection, the certificate will be amended forthwith. 

Lilley : The learned District Court judge, acting on the assumption 
that he had jurisdiction with regard to costs, fixed the plaintiff's costs 
at £20"^. The plaintiff should receive no more than this sum. 

Griffith C.J. : This case raises one point of very considerable im- 
portance and general interest — whether s. 126 of The District CourU 
Act is impliedly repealed by the Rules of Court which came into opera- 
tion on 1st January, 1901. Section 126 provides that plaintiffs in 
actions in the Supreme Court who recover judgment for sums not ex. 
ceeding £30 shall not recover costs except in certain cases, of which 
this is not one. If that section is still in force, plaintiff is not entitled 



• Although there is no District Court scale of costs where the amount recoveretf 
does not exceed £10, it seems that the District Court judge has power, under s. 12 ' 
to award a fixed sum for costs in any action. (See Keogh v. Blake, 6 Q.IiJ* ^* '' 
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to costs, and the Court cannot give him any. But 0. XCI., r. 1, pro- 
vides that, subject to the provisions of The Judicature Act and the 
Eules of Court, costs of or incidental to all proceedings in the Court 
shall be in the discretion of the Court or the judge. The question is 
whether s. 126 is repealed by implication by that Rule of Court. It is 
necessary to refer to the history of the matter. Before The Judicature 
Act came into force^ the law of the Court as to costs was contained in 
The Costs Act in a series of provisions beginning with s. 5, the effect 
of which is very much the same as ss. 126 and 127 of The District 
Courts Act, But The Judicature Act contained a rule in the schedule 
to that Act — 0. HV., r. 1 — which is identical with the rule now under 
consideration as far as is material ; and it was settled by Gamett v. 
Bradley (8 A.C. 944) in the House of Lords, that the effect of that rtile 
was by implication to repeal all statutes that were inconsistent with it, 
and as the rule states that all costs should be in the discretion of the 
Court, any statutes that said they should not be given or should be 
given were impliedly repealed. One reason given for this decision was 
that the rule in The Judicature Act was a statutory rule embodied in the 
Act itself, and therefore repealed prior inconsistent laws. The result 
was that after Tlie Judicature Act was passed all costs were in the dis- 
cretion of the Court, and the Jules laid down in The Cqsts Act were 
repealed by implication. In 1891 the Legislature enacted ss. 126 
and 127 of The District Courts Act, and thus provided that in 
certain cases plaintiff should not be entitled to costs at all ; and 
Harding J. clearly rightly held that the Court had no discretion 
to give costs when the Legislature said the party should not have 
them. So the matter stood until 1st January last, when by the new 
rules, the rule in The Judicature Act was enacted in the same 
language. What would be the effect of the Rule of Court if the 
judges had merely acted on the authority of The Judicature Act, it 
is not necessary to decide, because in the statute of last year (64 Vic, 
No. 6) it is declared that the authority of the judges to make Rules of 
Court under The Judicature Act extends to making, by way of re-enact- 
ment or otherwise, any rule of the same purport or effect as any rule 
contained in the schedule of the said Act. The judges have made a 
rule in identical terms with one of the rules in the schedule. I do 
not think it can be contended that this is not a rule of the same purport 
and effect as the rule contained in the schedule. The Legislature 
authorised the Court to make rules of the same purport and effect as 
the rules in The Judicature Act, and the same words must bear the 
same meaning. That meaning is authoritatively declared by the House 
of Lords, and it is that those sections inconsistent with the discretion- 
ary power of the Court are impliedly repealed, and the Court has 
discretion to grant costs in all cases. Nearly all the proceedings in 
this case took place last year, before the Court had any jurisdiction over 
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the costs of the action, which must be regarded as one in whicli ti 
plaintiff was only entitled to recover £10, so that up to the end of la 
year he could not have recovered any costs from the defendant uiid< 
any circumstances. The next question is whether the rule is retrospe 
tive. On that the authorities seem to be quite clear. [In re Will-tcLn 
and Stepney (1891, 2 Q.B. 267), Attorney -General v. Theobald (S 
Q.B.D. 657)]. It seems, therefore, that we have jurisdiction in this cai 
to award costs to the plaintiff. As to how the discretion of the Cou 
ought to be exercised, we do not think we should allow any cos 
antecedent to the commencement of this year. All that has take 
place since the new rules came into operation has been the trial in tl 
District Court, and we know that the District Court Judge, finding h 
had jurisdiction, thought the proper costs to award would be £20. W 
see no reason to differ from his view in that respect. We think th 
reasonable way to exercise our discretion is to treat the case as tb 
judge thought it ought to be treated, and as the parties thought i 
ought to be treated, and allow the plaintiff £20 for costs wit 
witnesses* expenses, together with the costs of this application. 

Solicitors for plaintiff : AttJww d McGregor, for Harvey, St. George 
Solicitors for defendant : Morris d Fletcher, for Dyball, Boma. 
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R. V. WHITEHOUSE. 
Criminal law — False pretences — Evidence— Admissibility. 



iFhe prisoner was charged with obtaining goods by falsely pretending that having 
4 lost his portmanteau, containing clothing and other property, on the railway 

between Brisbane and Maryborough, the Commissioner for Bail ways for 

Queensland had authorised the prisoner to obtain on his credit such goods as 

lie actually stood in need of. 
JEeld, tliat the evidence of the Chief Clerk to the Commissioner, who had charge of 
^ tlie correspondence which passed between the prisoner's solicitors and the 
' i Commissioner relative to the alleged loss, was admissible to prove the falsity of 
r) the statement, and that it was not necessary to call the Commissioner as a 

witness. 



r:i 



Crown case reserved under s. 668 of the Criminal Code by Paul A.J. 
The prisoner was tried at the Criminal Sittings of the Circuit Court 
at Bundaberg upon an information charging him with obtaining goods 
I to the value of £9 18s. 8d. by false pretences. 

The representations alleged to be false were, so far as is material, 
I that prisoner's name was F. Granville White ; (2) that he had 
' recently come to Queensland from England ; (8) that he was 
the authorised representative of the Liverpool Mercury, and in 
receipt of a salary of £100 per month ; and (4) that having lost his 
^ portmanteau containing clothing and other property on the railway 
( between Brisbane and Maryborough, the Commissioner for Railways for 
. Queensland had authorised him to obtain such goods as he actually 
stood in need of. 

The facts appearing from the case were shortly as follows : — The 
prisoner was discharged from St. Helena prison on 25th June, 1901, after 
serving a sentence of two years for bigamy. He arrived in Bundaberg in 
July,' and on 18th of that month called at the shop of the prosecutor, 
Edward Turner, stated that his name was F. Granville White, and- 
that he was authorised to write up colonial industries, but particularly 
the sugar industry in Queensland ; that he had landed in Melbourne, 
and had but lately come from England ; that he had lost a portmanteau 
between Brisbane and Maryborough through the carelessness of the 
Railway Commissioner. At the same time he showed Turner a list of 
goods which he said he had lost, and stated that he was in receipt of 
£100 a month as salary as representative of the Liverpool Mercury, 
Later on in the same month prisoner came again to Turner, and then 
alleged that he was authorised by the Railway Commissioner to get 
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such goods as he actually stood in need of, and that the Commissioner 
admitted the loss of the portmanteau. Turner then delivered to him 
goods valued at £d 18s. dd., which he swore that he parted with on the 
faith of the prisoner's statements. The Chief Clerk to the Commissioner 
for Railways, who had charge of the correspondence between the 
prisoner's solicitors and the Commissioner relative to the- alleged loss 
of the portmanteau, gave evidence tending to show the falsity of the 
statement that the prisoner had the Commissioner's authority to pledge 
his credit for the goods in question. At the request of the prisoner, 
who was undefended, the following points were reserved for the opinion 
of the Court : — (1) Whether the evidence of the Chief Clerk was 
admissible ; (2) whether the Commissioner should have been called to 
deny the prisoner's statement {i.e., that he had given the prisoner 
authority to obtain the goods) ; (8) whether there was any evidence to 
support a conviction. 

The point taken by the prisoner with respect to the second question 
was that the witness did not present any authority to act on behalf of 
or represent the Commissioner. 

The jury convicted the prisoner. 

The })risoner in piBrson : Turner admitted that he parted with the 
goods because I said that I was the representative of the Liverpool 
Mercury f and that I had authority from the Railway Commissioner to 
purchase such articles as I might stand in need of. The clerk to the 
Commissioner for Railways could not possibly have any knowledge of 
what the Commissioner had said to me. In fact, the clerk said that he 
received his instructions from the secretary to the Commissioner, who 
in return received them from the Commissioner. There is no evidence 
to disprove that I had an appointment from the Liverpool Mercury. 

Kingsbury, for the Crown, contended that the evidence of the Chief 
Clerk was rightly admitted, as he was in charge of the correspondence, 
and the prisoner had no communication with the Commissioner save 
by letter. As to the other point, there was evidence that the prisoner 
had admitted to the arresting constable the falsity of the statement 
relative to his being the representative of the Liverpool Mercury, 

Griffith C.J. : With respect to the point taken that there was no 
evidence as to the falsity of the statement that the prisoner was the 
representative of the lArerpool Mercury, it is not necessary to decide 
whether proof of the fact that when he said he was engaged by that 
newspaper, he was in fact undergoing a sentence of imprisonment in 
St. Helena would be sufficient evidence, because, apart from that 
evidence, the evidence of the arresting constable shows that the prisoner 
admitted- that the statement he had made with respect to the Liverpool 
Mercury was untrue. With respect to the statements about the 
Commissioner for Railways and their falsity, prisoner, in his argument, 
seemed to think that the witness Lewis was allowed to give evidence 
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which could only be given by the Commissioner for Railways, and he 
says that a man cannot give evidence by deputy. Of course he cannot, 
but Lewis was called to give evidence of facts within his own knowledge. 
It appeared from the evidence in the case that the communications 
between the prisoner and the Commissioner had been in writing in the 
ordinary course of official business, and that the witness was aware of 
what those communications had been. They were all produced. The 
witness was not aware of any such promise or authority as was alleged 
by the prisoner having been given by the Department in the ordinary 
course of its business. When the transactions of a public department 
have to be proved in a court of justice, it is not usually necessary to 
call the head of the department. The Commissioner for Railways is a 
corporation sole. He carries on his business, like the heads of other 
departments, by his officers, and an officer cognisant of what goes on is 
competent to say what takes place, and what does not take place. He 
was not called upon to repeat anything that the Commissioner had said 
or written, but to prove a fact which the jury might believe to be within 
his knowledge from the manner in which the business of the Depart- 
ment is conducted, and from the duties which he performed — namely, 
that the authority stated by the prisoner to have been given had not 
been given. To prove that an alleged event did not happen is a very 
different thing from giving secondary evidence of a conversation^ 
There was sufficient evidence that the Commissioner had not done 
what he was alleged to have done. The conviction will be affirmed 
Solicitor for Crown : C, Powers^ Crown Solicitor. 
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